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ABSTRACT y ^ 

Trtis study explores- the degree to which/the delivery ., 
of elementary and^ secondary instruction through the^ use^ of 
telecommunications is constrained by federal and state/law, and 
examines the, nature of the constraints and th^r implications for the 
present and future use of 'telecommunications-based delivery 
instruction to students within the age of compulsoryy^ education. The 
state and federal roles in the control and financing of elementary 
and secondary educatioij are outlined , and state regulation of 
precollegiate education is discussed with particular regard to 
regulation of finance, institutional approval/ and the concept of 
attendance. Issues are identified which concern the potential 
conflict between state dontrbl of education and /federal preemption of 
most aspects of telecommunication .The effects ^cf regulatory 
^constraints on the uses of taleconmiunications-based instruction on 
the'' provision of postsecondary education are also discussed as an 
indicat:ion of what may be faced , by the primary and secondary 
education sector. Conclusions and six tables/ are included. (LMM) 



********************************* *,^^ 

* Reproductions supplied by EjpiiS are the best^^^^ be made * 



/from the original document. 



*^ 



**** ***^** ********* *it* ****** ****^ ************************* *********** 



/ 



I 

CQ 



I 

Q 

C4 
QQ 
I 

Oh 

0$ 
I 

» 

I, 



a 
» 

I 

X 

I 

Q 

5f 

^Oh 



1> 

- y 



f 

'i 

p 

w 

i» 
I 



-^SEDL-^-SEDi-RPSP-SEDL-RX-^EDL-»^ 



, NATIONAL INSTITUTE cfc COUCATION 
■ WTIONALVSOURCESINFOpMATlbN 

i/tku . .CENTER lERiC) 
: W Thii document, hw >«n rBproiluc«i^^a, 

U MInof cUflM havft bwn madfl.io lmpf<^ 
. ..^Tepr oductfan qua(i1y> i 

"•»«« ao nor necMtarily represent official NIE 
powtlon Of policy, >: 



ii 6f4AW 4ND POLICY 

affecting 

^bAsed 




C^fSTANCE LEARNING 



/I 



V 



Y 



. ^ SOUTHWEST 

EDUCATIONAL DEVELOPMENT LABORATORY- 



ERIC 



I 

X 
I 

CO 

w 
o 

tr". 
I 



I 

CO 

O 
I 

50 
CO 
I 

.CO- 
CO 



'CO 
M 

W ■ 

03 
I 

CQ 
W 

o 

I , 

X. 

I 



. 2 



DEPARTMENT OF EDUCATION 
NATIONAL INSTITUTE OP EDUCATION^ 
EDUCATIONAL RESOURCES INFORMATION 

CENTER (ERIC) » 
Thl? documont has boen roproducpd. as , \' < 
receivBd from Uio. poraon .or orflaniiPtbn ■ • 
orialnaiinq It, , . , ^^ jr ,. ..r,/-^ 

. P Minor changea have tieon mado tb irjiproyo * 

reproduction quality. " . * ^Iv ' ^ 

• Poinis of viawo; opinions ataipd in this docui 
ment do not RBcasaarilv represent oflicial NIE 
position or policy, * 



ISSUES OF LAW AND POLICY-AFFECTING 
TELECOmUNICATIONS-BASED; 
. DISTANCE LEARNING 



by. 



Mi9hael B. Goldstein ^ 
Dow, Lohnes & Albertson 
Washington, D.cf *. 



MARCH 1984 



TME SOUTHWEST EDUCATIQNAL DEVELjOPMEN/f UBORATORY 
Preston C, lO^nkosky, Executive biredtor 
^IL East 7th Street, Austin, Texas 78701 



■V,- '■■;7. 



7-., 1 



} 



r. 




This document was produced by the Regional 
Planning and Service Project of the South-: 
west Educational - Development , Laboratoi'y. 
The work upon which publication is based was 
pertJormed -pursuant to Contract NO. 
400-83-0007 of the National Institute of ^ 
Education. It / does not, however, neces- 
s'ari ly ref 1 ect the vi ews of that Agency . 




Er|c V 



.1 



COHTENTS . .V" , , ■ ■ ,^ 

> ■ , , ■ .,■ 

* ■ . . . ■ ' ■ ' . -" * 

>...'.' . ■ . ■\' '.- Page" : /• 

introduction . » . . . ... . . . . / . . . .... ,1 . 

Slcope of the Study .' . . . . . . . . . . .'. a '.f ' 

" ' - ■ • . ■ " ■ ■ 

, ^The States Role. . . ; . i ..... . 2 N/-'' 

/ ^.The Federafl Role. . ... . .. . .. . ............. . ^ 3 'J^ 

■ ■ ./'^ \ ■ ^ :': ; - • ■ ' 

. Osf i.ni tions ••• • • • • • •• • • • • .4 

* . , ■ . '. . , ' ■ 

Distance Learning . ... . . . *. . . . . . • • • • • • 4 . 

j( ^ Telecommunications-based learni^ • • j» • • . • • • • . . 5 • 

The Nature bf the, Constraints. . ... . . ... 6 ^ 

Regulattons of PreTCollegiate Education. . . . . . . • 7 

Regulation of Finance ... ................. 9 . 

Ir\stitutional Approval. ...... • . ^ • . , • 14 

1 The Concept of Atjtendance . . . . ....... . . . . . . 16 

The Federal -State Conflict ... . . , ......... 2i) 

• ^ ' ■■ • : ■ : ■ : • . . • ■ /^--^ ■■• . 

Fec|eral Program Implications' u . . . . : y,. . . . . . .... . .' 34 

' ■ . ■ . ■ ■ . . ■ • » 

The Pos^secondary Experience . .ifv . . . • i . . . .... . .. . . . .39 

Conclusion . . . . . . . . . . ... ... . . . . . 43 

Acknowledgments. . . . . . . * • •. •- • • • • • • • • \» • • • • • 45 

Index to Tables. . . . . ^ :. .... . . . . .V. . . .;. .... i - 

^'^iTdbl es ;' A til r^F. . ... ... . ...... . . . . ... . . . . . . .iii* 





• , ,-' ' ' Introduction ; 
ThiB purpose 'of this study l5 ;to^explore the degree to whtcji. t\B' dell v- 
ery of elemientary and secondary Instruction' through the use of telecommuhl - 
cations Is constrained by federaV.an.d atfate law. Jhe^Iip 11 cations of such 
constraints, to^he extent they aha fou nd /to exist, are. sigrilflcanti: wlyere 
the chojce of an Instructlonalpdell very system Is based -on factors other 
than what best serves the*x^ne6ds -of the learner population, the/^elpp^^^ 
aryd ut1 1 'i zati on of that system/i s : 1 1 kely to ; be di storte.dv Thi s^tudy seeks 
to examine the nature of the constraints and' their ^imfyli cations- on^ the 
present and ;future use of , te.lecjomnjuni cations-based deli very of pre- 
collegiate instruction, ' - 



y 



One important aspect of this analysis lies in the^ fact that legal con- 
straints are often considered by those chargecj with the development: of new 
instructional systems only- When they^ are prepared to ' plit the system jnto 



effect. As it serves Ifttle purpose t^ devote energy and^ resourjr^ 
design "and development of an'instructiona*l system whi,ch the legal and" regu-. 
latory framework will not support, this study is intended to provide those 
who are developing new approaches to the del ^1 very offk-12 instruction with 
an understanding of both, the limitations and- opportunities.' imposed or 
created by action of law. ^X/j 



Scope of Study , / , ^ 

• The un'iverse to be examined is primary and secondary education deliv- 
ered to learners withia the a^e of compulsory education through the use of 

■ ■• - . ■ ' /■ . '. - - J' 

^ telecommunications-basecj distance learnjng mechanism^* The sttJdy does not 



encompass' the: uses, ancl' the 11 niltatlons upon those uses,, of InstruQtlonal *. i 
tec])*iol ogy. to meet; the nSedB of adu 1 1 1 earners , even- where the 1 evel . of * " " ' 
'Instruction 1s .pre-colVegiat9.;^^( of'' adu It. learning ■ : 

canrt'ot. be overstated, the regulatory framework ~1s significantly different'' ^* 
'from that- affect Ing' students 'of compulsory >^1^ Also excluded 

Tjj^a vocational or>recreat1onal Instruction. ' , •• ' * . . 

A. The Silylte Role' , / \ \ ' ' ' ' . . ^' ' 

<v ' ■ ■ ' ^' -, ■ ' •■ ■ - ' \ >■ ■ I •■■4' 

Histoclcally, ,the supervision, control\and financing of ' elemen- \ . 

'6^^^^ •lave been matters foi^.^ the states and their 

''s4bdiv1s1o?is. It is state law (ixider whidh systems of free p 

were esta^ished •and^mat^ ItVl's state' law/that sets standards for ^ . 

'^ Jhe operatien ot schools, both public and prt^^ate; /is '.state' law that ^ ' ' 

.ipprovides ;for the qualification of teagWs; and It Is state ' law ' tfiat • 1 ' 

cre^tesl^tj^xameWork for the financi r)g<of/ public education at pre-|col- 

•legi.ate^ J^^^^^^ at the;.>tate or substate. (local' school dlstriet) • 




;4> 



, 1 eyel;:tha^ec Is ions-are- -made as to curriculum, teaching* 'metJ>ads and dura- . ' . 
^ ^^l^it'^J'^s^^ It Is the states which, decide, how tax revenues ane to 

'^^'•''W'f'^P*^'' to the ^schools, .what programs are to supported a^id what ' ' 
. ; ..instrac'tlonal technologl'es ^vanced. ^ "* ' ' ■' < 

.; < While decisionmaking authority, for jiiany of these issues has been 

" ; deleg^^ to tite professionals who , run state education depart and ' , 

> , ^^^P*^ districts, nonethfeless under . oijr legal system, ultimate dis- 

;^cretionJ^es'" lawmakers- whose actions establish the .framework ' 

. around Whi^h' the schools must . function. In this study we will examine how • ' 

'•^ ' rthis; legit framework affects the 'utilization of' telecommunications tech- . -J- 

;.. A ' * ■ ■ - fe&i^ " . ■ ' * . ■' ' . , 



nol 




the^^detli v«ry of Instructional and other educa'tian^l services. 



'., . Of paftiGiJlar ftiiferQst Is the tlegrao to whj'ch stato law constrains the 
,; clegpeo , tp' Which" tQleconimim1'cat1onsnba.sp<l* Instruction ' can N tjquatQcl 
■\ . with traditional peclagogtes, par};1c,u1ftr>y^ with respect' to the aclinlnlatra- 
' : tlon 'and support '^of such pro^ipaniSr • - ' ^ / 

. I • : One area of the .law- that. Is very much 1n^ flux concerns, the dogr^fe 
I ..t-o wtilch, the .'states can ^pegulate the delivery of^edU cat 1 anal services th'at 
;,' , \,. cross^^^state >1nes through the\ vehfili. .of electronic technojogyv ' ^ study 

' will examine ^he Impllcdt.lbns of the \nierg1ng' ability to, project -Instnuc- 
; ; "■*,''■■ . • x : '" ■ 

• tlonal services throughoOt , the nation- .without the necess1t:y." of physical 

' ' f ■ ' > , , * . "I ' / 

- ' prestrnce In' a gi«en jurisdiction. " " ■ / . . ^ 



B.r- The Feder al Role \ - < 

While the control 'and financing of -elementary and seeonelary' edu- 
ca^on has been primarily a* matter of. state and local concern, the ♦increas- 
ing 1nvolveme}\f of the- federal government In this ar^a cannot be Ignored. 
' JederaT programs carry with them standards" of 611gib11ity that bear. on the 
/I'ature of the Instructional .syste/ih/. and the manner through which Instruc- 
'■^ ' . . "^^^^ is' provi'de^ Equally imp.ortant are federal laws governi'^g' the.prov1- 
: ,,s1on_of educational sej-vices to speclal'populatlons, notably the. handl- 
,. capped and those historically q.n- or underserved. While these statutes may 
^ on the one hand encourage the use of telecommunications-based instruction 
to serve those populations, their funding, formulae may exacerbate differ- 
^ces between 'traditional and telecommunications-based j.nstru'ction, or 
otherwise discriminate against technological systems. The federal* role in 

•' • 'r*< . ;. . * . 

■' * . ^ 

telecommilhi cations is also very different from that which it exercises in - 

.education. In the Tatter, the federal role is' supportive, with much statu- 

■ ■■ • • ■ ■ ■ • ' ^ • ' : ' • • ' 

^ tory language and even some Constfti|tipnal support for the premise that 
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education ♦'S' pplniapHy a S1;ate an(l local function. In tlie case' of telo- 
communications, oxactly the opposlto situation oxiatar , Sinco' kho Hln^m^f • 
radio,, tho\^f0(loral, govornnwnt '^has' asse^tod a -suporlor right , r.o regulate ' 
much of tho natlqn'.s tQloc(;^nniun1«at1on9 |act1v1ty, basjlng that pQwor -on i the 
Commepce /.lause. of the ConstUutlon. The federal regulatory schenje Is, per - 
va'slye-, affecting the use ofuelecommun|'cat1ons foe educational puposes, in* 
a numbtfr of way^. • tQi stuJy _,-theref Ore explores how*' federal ' control "Is 

jikely^o affect telecofflmunlcatlons-bas^d distance learnlngf parti cula.rl'y 

■ ■ • i ^ \ ' ' , * * 

in the context of the present mov|ment to ^leregulate teleconiiiuni cat^lons,. 

Definitions ^ ' \ ^ 

One of the problems that has bedeviled the -Ins^nuctlonal t^lecommuni - 
. ' ■ « ■ ' , " • ■ ; . \ ■ . . . . . 

cations field- has been- a lack of clear def1n1t1on\ of the conce'pts and terms 

that are so easily bandied about. It is not uncoimion for debate"* to rage' 

oveh a particular aspect of teletfommunicat1ons-based\ learn^ing, only to find 

that the differences .are only semantic. To avoid, or at least mini mi,ze, - 

y • • •• . V, » V -? - . x . . 

that prQblem, the following set/-of definitions are used throughout this * 
(^aper. ^ ' * ' ' / • ^ ^ . 

A, Distance' Learni'ng ♦ ' \ . 

^ The term "distance learning^V is defined' for the purposes of this 
study as 'recognized learning that takes place at a site remote from the 
point of origination. ("Recognized learning" is here defined as instruc- 
ti on that meets \the requirements of state compulsory education laws.) 



Distance learning may be delivered to individuals or to groups of indivi- 
duals, at a site ot)ie'r than a school or in? a school other than that ^^h&M 
t'he instruction originates. Distance learning may^ coSistitutfe t^e ^ehtmpl|P 



. of m 1n?il;rue(;U)nfll prodnam or 1t may tie ono^ fioniponent of an edMefltlon pro" 

grain that IncUules traditional CI ass room 'jnst ruction^ comimmlty-basetl 

loarnlni) l:an,ter8 or l;ho iiso of visiling mliioatloiiiifl pornohnol. HUtance 

loarnlng iiia,y ancoiiipass tho^ provision of Instruolflon, f-ounsellng, or m 

ovaluatlon of nocfdrmanco (tostlngj, a combination of any two, or aVl 

tHroo. /The key Qleiiiont Is, that tlio point of orlylnatlon of ■ tho InatriJctlon 

or other .mlucatioVV serv1c((j;^ remote from the, location ^^whereM't IsjO" 

celvod by tho stuclonts. Whether tho receiving site H a,' school building, 

some' other pub'lk or private facility, Qf - m Individual homo does not 

deteriNlne whether "distance learning" is Involved. However, as 1s dls- 

f ' ^' ■ , ^ ■ ' ^- ' 

cusse'd below,' 'these elements may slgnlflcant'ly affect the 'le,gal cdnse- 

quences that attach to .the; services,^ - v 

B, ' Te1ecdmmun1cat1ons-Ba§0d learhing ^\ 



•This term ^ Is defined as Instruction that- is delivered to the 

\ . V I • • a; : ^ . 

learner through the use of an electronic 'medium. This Includes open broad- 
cast radio and television, catale^ microwave and*" satell Ite >yst€yms, Instruc- 
tional Television Fixed Ser.vlce (ITFS), radio or television subca^riers 
(SCA services, Teletext), distribution of video or aGdio tapes 'or discs, 
telephone networks, and computer-assisted instruction. The, delivery system 
maj| be passive (^hat Is, comparable to the use of a text book), -as Is^he 
case 'Of broadcast television, or it may be interactive, as in the case of 
on-line cc/hipater systems or^teleconferenci ng. The interaction may be 
between the learner and an Instructor; among several learners, with or 

without the involvement of an^ instructor; or between the learner and the 

. ^ ■ ■ . ' ■ 

system itself, without immediate faculty intervention. 



• Frequentli', a te1peoinnun1eat1op=base(j instriiatlonjil system will, 
paly on a qoniyiifttlon of two or more technologle^t For «j«(ini|»l§, It U epfii" 
nwn h crtiTit)ln« what 1s\eftllet1 narroweast televJ^Jon %m\) as an ITFii, or 

cable iystein wljih an fluiHo t«t««onfMr«nclng capaeltiy to pnlvhlw an 1nt«r« 

■ ' ' "/ , . . 

active capabMlty. Al|oth»ir axaiflflle would bti the cpiiihlnation of vltlflodUc 

tochnoloiiy wl.th inlcroconipiitors to^-rf^^to an Intenactlvd Ittarn I n<j system 
that takwn advantag^^ of thw spocjal attrlbut^t of each tMChnolbuy and over" 
m\m thoir rb'sp«Gttv«^ lliiiltAtlom (inch as th« rolati'valy poor quallt^y of 
visual linagos gotioratodW a mlcroconipjutor). 

It Is particularly loiportaot to recognlzo that th«ro aro fow-fUilds of 
human oncloavor wKoro tochn^lo(iy 1s evolvln.fj nwro rapkMy th^n In tho area 
of teloconiniunlcdtlons* * Thordfore, notwlthlstdfullno tho abovo (foscrlptlons, 
this Istudy examines telecoinnunicatlons-basqd distance. learning in its most 
generic form, with the understajiding that tha^advanced technologies of 
today may be superseded in short order by other approaches not within our 
present contemplation. For example, few could h^ve foreseen the explosive 
growth of microcomputers, the widespread availability of home videotape' 
recorders or the pervasiveness of cable televl^sion systems until ^^those 
technologies . were actual ly exploited^ It is equal ly« important to avoid 
overstating the potential of a particular technology: In the 1940s televi- 
sion was expected to r*evalutionize education and ultimately render the 
schoolroom obsolete. 

The Nature af the Constraints , 

The use of telecommunications systems to deliver distance learning may 
be constrained in several ways. First, distance learning itself may be 



{jrovUlon of Instput^tlon yamqt§ friim tha i§hoolrooffl op point of flfrigjo iimy 
N,"fwrniHte<1 within tha ^copa of ^h^ govarninij law, fclm »i^a nf iwrUcuUr 

' iMjiv,§r,y taalMioloat^^'twy rireuin^ep1t)ftfi. Ofyri, thii is nnt the pa^yit 
Of an flffirnwt jve ili^ip^ to llW the im of tafhonloay for tj§]iv^ry of 
,ln!»(,pu(;l;ion, hut. sinipiy peflactivii or tm th.it ,i ^ytntB. raudidMon 
wfli ppomigafceii long before the eM^tentie of the tmUmoloayi Obviously, a' 

' .tioinpiil^or.y MtluGfitloo law fltlontad' nfc tha turn or tM& fiaiitupy iioiiiil not have 
€ontoiiH»l.itO(l tho .^ibi 1 1 ty jto dajivor ^opht§tl<i.it«sd iotaracti vti Instpijiition 
Into I; ho hhirnor's homo through tho't^tio ot q^ihlo ^yudim .ind iiilcrocoinpiif- 
ti)r*vi.' -SliiillAriy, thu utlll/atton of tul'oiuiiiiiminlcfltionH >iC,hrU)loijy iiwy Im 



oonstr.slnt!(l fur rofiionn otitlroly lntlo|jornlon4; of tho in-itpoetiorid'l iiso, in 

'I • ■ ' ■ ■ ■ 

whuru hnltiraV pol Icy rusult'i In thu tr.in^for of spoctruoi sptfco (iway from 

Instructlonfli users. 



'. : " " . """" ■ A . 

Eloiiiontary and secondary oducatlon Is tho ntost royuKUod coi)i|)onont of 
American education. The Reserved powers clause of the Consi:ituC1on has 
historically ■ been construed to place responsibility for the control and 
provision of education in the hands of the states and their political sub- 
divisions, and federal laws affecting education are virtually, uniform in 
their recitation of the obligatory prohibition against "federal control of 



1 For example, the First Codification in New York Was the Education Law" of 
j910. Section 620 et. seq .; often, such laws are derived from the state 
itonstitution, see Va. Const., Art^. .VII I ,§1 et. seq . 



-7-, ■ , . 
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' eaucation."^ More significantly, the Department^iif Education Organisation 
Act, which created the Cabinet-Jevel department, linambi guously states that 
"primary public responsibili'ty for, education is reserved respectively tp 
the states and the local School system^nrnd other instrumentalities of the 

31 t# f ^ . ... . 

^^«^^^. . ' < . 

But if the federal government has jiccepted the premise (if not always 

I 

€he practice) of removing itself from, the immediate operational aspects 'of 

education, the states have -historical ly been squarely in the midst of it. 

There is not a state whose Constitution does not mandate the provision of 

f" 

educational services as a primary responsibility of its ' government i al- 
ttiough their delivery is customarily delegated to a substate level, usually 
local education agencies coterminus with^ cities, 'towns and countries.* 
State laws affecting education fall into three .categories: • those that 
authorize the crejition, operation and financing of public education sys- 
tems; those that mandate attendance at an approved school for all children 
through a specific age (or graduation from high school whichever occurs 
first), and those that establish standards for the deli very of educational 
services, whether public or private.^ ' 



2 See , for example . General Education Provision Act, ^§432, 20 U.S.C. 
1 232a • ^ H 

^ §101(4)., See also Section 103 regarding federal -state relationships. 
20 U.S.C. 3403: ' 

See Table A for a compendium of statutory references to state laws for 
the mandated provision of ediMtional services. 



5 Often such standards are,' promulgated by administrative action authorized 
by more general legislation. See, for example, Va. Code §22.1-16 (1980). 



A. Regulation of Finance > •, . . 

• 'The most obv-ious state function with regard to ' elementary and 
secondary education lies in the. financing of loca'l public schools. This in 
; turn implies the enactment' of standard^ to determ'ine whether a .particular 
system or institution is eligible to receive such support, and in what 
amounts. A significant constraint on the use of telecommu'ni cations -based 
distance learning is therefore the degree to which' the costs of such ef- 
forts are eligible for public financing. ^ But most state funding' formulae 
are driven not by direct cost but by the number of students in attendance. 
These attendance driven formulae, some of which are so sensitive that pay- 
ments reflect short-term absentee rates, have created funding problems when 
applied to such relatively mild innovations as cooperative education and 
experimental learning programs. It is easy to see how,, when one seeks to 
apply these same financing formulae to tele€ornmuni cations-based distance 
learning, the problems can become substantial. The difficulty may readily 

4, 

be seen in the issue of measuring attendance: Some systems allocate state 
funds on the basis of daily institutional attendance reports. To accom- ' 
plish this- end when the instructional vehicle is a television signal and 
the students are ensconced in their homes or "at another district poses an 
altogether new set of logistic problems. Similarly, the issue' of the 
relative cost of instructio'n is more complex in this arena. Despite coirmon 
belief, tel communications -based programs are not necessarily less costly to 
operate than their classroom-based counterparts, but they are decidedly 
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different in the composition . of their cost elements.^ Student-teacher 
ratios- become -irrelevant in the traditional sense, since a telecourse or 
program of computer-managed instruction can theoretically serve an infjnite 



number of students. Similarly, while telecommunicati'ons -based programs 



require significant commitment of instructional staff to ensure an ef fee- 
tive learning experien<;e^, the- composition of that staff may be^'very differ- 
eot from the relatively simple measure of one teacher for a specified num- 
/Ser of students. For example, the .use of master teacher-prepared tele- 
communications-based courses may allow the use of aides or interns at 



remote sites without degrading the quality of the instruction. 

' ■ ■ ■ ■ • ■ 

5o long as telecommunications-based instruction was viewed as adjunc- 

tive to .the regular instructional program, it.was funded as an add-on, 
rather than par^t of the base budget. However, with the advent of efficient 
telecommi^ni cations-based distance learning systems, the entire configura- 
tion 0^ financing elementary and secondary education must be reexamined. 
The issue is not simply the ability to allocate funds where some or all of 
the Students are receiving instruction outside of the classroom. Even 
.wher4 the students remain in school, the use of telecommunications can com- 
plicate the financing strategies. For example, a science program. ori ginat- 
ing in a different school, or even in a different district or state, can be 
u^e\ to enrich the program at a local institutioti that may lack "^the 
resources and personnel to carry out so sophisticated^ program. How the 



cost of tha^program is divided- between the user district and the providers 

■ 4_ 



^ This does not mean to imply that telecommunications-based instruction is 
not often cost -efficient as compared to other delivery systems; only that 
such is not automatically the case. 



of the service will vary from state to state, and even within states from 
one district to another, 

A variety of approaches have been utilized to respond to this prob- 
lem. In some instances, the pro^uc'Tng district receives^a user fee from 
the . recipient districts, analogous to the rental of other instructional 

materials. The fee is based either on a specific charge for the use of the 

^ ' ' ' h ^ ' • ■ " 

programming or a per pupil f6e;. Alternati vely, the cost is si mply^ divided 

among the using districts (which usually includes the originating dis- 
trict), much as would the cost of operating a common athletic facility. 

The problem becomes more complex when one 'factorf' in two further 6le- 

• . ■ ■ . ■ \ • . ■ 

ments: Attendance-based funding and the; in^lvement of a third-party 
intermediary. The fprmer problem has a Irjeady been alluded to: How should 
the ^*^*^^^r^^''- participation of pupils in a telecommunications -based 
program, the bases for the costs may be significantly different from 
those of traditional instruction? In most cases, students participating in 
telecommunications-based programming in their schools "are treated on the 
same basis as those in traditional instruction. However, Uhe allocation of 
costs'~fof~Ttiicfe^ who are receiving the 1nstruclni3n~nTr~lwnTtrrg cen t e rs- 
other than the regular school, or in their homes^ is, considerably more 
difficult. To the extent this issue has been addressed at all, the most 
common solution is to treat students who are regularly enrolled in a tradi- 
tioj[ial resident program and who participate in a home-based enrichment as 
though the entirety of the enrollment was through the school, Enr*ichmerit' 
programs that are in the form of additional instructional time, rather than 
involving a release from the normal school day, tend to shi,ft the incre- 

f 

-11- 

16^ 



mental 'costs away from the standard enpSllment driven system to locally 
derived augmentation funds, \ . . ^ 

t The second problem, that of financing the costs of a third-party 

% ■' ' <- ' .. • • i ■ . 

intermediary, is more complex. (The term "third-party intermediary" is"^ 
>us^^to describe jj^y entity whicb.is involved in tl^e provision^of the ; 
telecommunications-based distance vlearning but is nor a duly authorized 
elementary or secondary ^ school • ) Among the 'pOssibi li ties . arq Va'dVo- and 
television stations, cable systems^ independent producers of ihstructionalj^t.. 
materials, jgperators of comptitfer networks, and even satelli-te distribution 
systems.) The easiest way to approach the policy is^ue ot financing the ^ 
third-party cost is 'W factor it into the aggregate cost of the "producing" 
school, and then treat it As discussed above. However^ there may be ^ 
instances whei^^here^ is no institution in th role of producing school, in 
whic^i case the usef institutions mu:5t be able ^tb finance the cost 
directly, ^ ^ ' • ^ . , ) 

The " fees chargecl by such third-party providers . vary ^widely. Some 

' • : ^ ' ' ■ ■ / i ■ ' 

treat the provision of telecommunicati6ns-^)as.iBii instr'uction in the/samecon- 

text as the saie of'textbooki, which affords the\schoo1s a relatively sim- 

pie route without serious policy implications.^ Others treat the delivery 



as a service for which a use fee is chargeid-, .Usually 'this is iof a per 
pupil basis, which most states permit to be Included as a direct instruc- 
tional cost, ' 



^ This does, however, raise the questions of whether textbook selection 
requirements should also apply. For those states with centralized approval 
systems, the consequences of applying this standard are' significant. 



The problem becomes compel ex Wh^^^^^^^^^^^^ children are iak'jTig use of 
the service in a setting outside of the classroom. The qufstion then 
ari$.es "as to the extwit to wh)ich the public body, be it 4he local school 

. district. orV the state, can properly f i nance the £ost af the" tflecommunica- 

■i-r- ■ - .■ . , . • ^ ■ .,' ■ - ■ ■ . 

j tlons-based service.^<-q;he -problem is less severe where the. pupi Is are 

ierirolled 'in a program that is adjunctive to their regular enrollment, as in' 
the case of a. telecommunications'-based program to ^nrich science educa-^ 
tioh.. ^Where- the telecommunications instruction corisftitutes the entirety of 
^the instruttional program, ,the question , then | arises as to how the local 

-district^ or tjie.- state can, under existing statutory authority^, finance the , 

instru^ionaV co^t., ■ ' ' ' • - 

- , . ■ .» ■ »■ ■ 

Where the service is provided under the aegis of Vth^^y. local public' 

scht)ols, or through the authority of the state to provide'educational ser- 
vices to special popuUtioDs, the issue 0/ fin^nci^ although comp^x, can 
usually be construed within existing ^prSTIci^s. -^For example, under the 



rubric of the mandated requirement ^^^^Drovide special education s^Vvices 
for the. handicapped, a district or stat^could ^nd a .telaaconmuni cations- 
based direct -to-home instructional service in the 'same manner it= could 
finance other modes of providing, education to the child. However, where 
th^ service is use.d an an alternative to publ'ic education, an entirely dif- 

ferent set of issues arisg. Only efght states permit public fi4ncin^ of 

• . . ■ ■ ■• / ' ' • - ' \ 

ion, andnn most of those^ses the. stcltut 

very limited.^ 



private education, andn'n most the, sUtut^y authorfty is 



8 See table B for references to state statute^ permitting direct aid to 
private institutions. , 



^iifV ' ', r It is possible, howeVei*;: for the state to fund a telecommunications- - 

• ' ■• ' k' * ' ■ \ ■ ■ . »■ ' 

. 'based system that' is available to publiq and private students alike, as a ' ,; V 

form of- general ^educational enrichment. There would then be no pei; , pupil ■ 

Rather, the service woulfd be cwpparable. to^^he State (or locality), ' 

'\^}^'V■"[ ■ - ' •■ ,- ■ ■ . ■ ■ , '., ' ■ ■ ^ , ■. ■ ' 

library or museum as an extertsion of ;the .educational 



^^^ ;v®"^^^P^^se. Indeed, the solution to^many o|" the financing questions sur- 

rounding the use of telecdmmunications-b'ased' learning .often depends ' in ? 

i'^-- • / . . . • ' ' ' ' ■ ■ ■ ■ : ■ , ' ■> ■ ; ^ / ^ ; T 

i large measure on hpw -the issue is described. iThis i) turn suggests ' that r 



before \seeking answers in this^field, it is 'bejst to v€ 

^ , ' - . ■ . .f. • ' m' 



very ca/efully^ examine 



Thus ^ while the formulae for the fi financing of elementary and secondary^ 
, ;^ , education, may indeed constitute a constraint oh the use. or telecommunic'a- 
, tioris-bras6d di stanch learnincj, experience demonstrates that in many .cases ; 
;'apparent limitations and restrictions can be overcome ^ What is needed is a 
: willingijfess to view the tet|^ecommuni cations -based instruction as dn analQ^ue^ 
.yto traditional modes, rather than as representing a^ totally new ^formuU- 
tion. ^ . V . 

J^'. B. iTigt i tu ti ona ]^ App r 6va 1 . ' ^ 

Similarly difficult) questions surround the approval of the 
" instrumentalities that would provide teVecommu nidations -based dj-stance 
r learning services, 'as well as the content of the 'institution itself. Tra- 
ditional instruction, provided in classrooms" by , a teaching staff , does not 



conceptually vary in very-great measure from institution to institution. 
While the quality of the teachingiand ofT;he°facilities may of course di f- 
/er Significantly, there are common benchmarks and standards against which 
any gtvesn .institution an^ its'staff may be measured. ^^ ^ 



■y" 
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This is not necessarily the cdsel.for telecommu)ii cations -b'a 
^ learning. An entity \hat obtains /a package of instructioTjal prograiiTis and 
acquires through purchase or lease .'|he (fi|gans 'of clisseininating.* it to a 
dispel^d * learner population *may ^biar no Vesemblance 'whatsoever to.^a 
. traditional- educational inst.ituti^o?!; To a\:i;'einpt io apply existing stan- 



dards for the approval of an |J^fitary .or secondary school to such 'a- pra- 
.vi^der of ;educationa.l Mffvice ;^^^ 



sible. 



7' 



/'In- th^ same ,fas|np^ t|ifeontent of the instruction is not as 'readily 
analyzed::,r theM#fiS^^ a unit 



■ ^^iS-^^^Wmim^^^-.^'^^'V^ typical textbook -lesson plan 

inrtp^V/^v'j^^ aivicf fha+ ' ,4- « 4- « CUrtai'l" 



for the 



/ ■ ^<i0:SMM^^f^^^W^^^'^^^^^ that a Wow the' state to avoid 
,ing isuch;%fr(?,m^^^^^^ the state can amend tlie standards 



appifoval of m institution, or program, to^take- into accoutt the' 

f .dffferen'ce^|3^nherent in tpe prdv^ision of telecommunicati oris -based distance; 



learn|ng^rvicfes'. Altern|4;i veiy^ U can r^uire that ^uch services be 
'proyideTd^ Ithei conduit; of an approved, structured school^. I^lti la 

tfie f^^^^^ requires a /undamental'^reJthinking of tlie defin>ition of '3^ school* 
^a process that^ is both technically difficult' and\likely to stir (deep feel;-^ 
. rngs. among ,a variety of- affected constituenGie§,v iy is more Ifkely to be 
responsive to. the'^emerging field/ The'' a^Dproval .process vneed not ; become a. 
constraint on the ability to utHize telecarnmunicltions feech^lr^^ in the 
■ dissemination of . instructibnarserN(^g^, The increasing use of.voutput mea- 
surres to determine program quqlfty favoijs the diexelopment >ncl uti^lization 



of , telecommunications-based instruction,;. As^compared to the relativ'ely 
rigid process measures that sought to regula^te the manner Df instruction, 



particularty the use of standard textbook adoption lists, the (jlevelopirent 
of output-related ^Standards tends to make the institutional apprW^l^ pro- 
^cess rtore open to rhevuse of Innovati ve technology. A return to the- use of 

;^chievement-or1ented testing to determine pupil {3rogress Is consistent with 

■■ ^' '■ \ ■' ■ ' " • ■ ^ . 

a rqoveniertt away from evaluation of the dej^ailed procQSS^of education. An 

. • " •■ * ^ ' > • ^- n". . . 

increasing number of states^are implementing comprehensive testing programs 

to ascertain educational achievement and determine pupil progress * whi le 

approximately a thi rd of the, states requi re competency testing Jbr 'studejits 

enrolled' in private schools or being taught through alteYnative mechanisms 

(such as home or cqrrespoadence instruction. 

C. The Concept of Attendance 

\ ■ The use qf telecommunications technology poses its most dj^'ficult 
legal problems in thq contfext of what i constitutes "Attendance at an 
approved school /V'as^ that is defined under, many state comp^ory education 
Statutes.* As noted;above, the laws of every state require that- childreit up 

to a specified age (or until the statutory exceptions are ^met) attend 

' ■ ' •• ' . . ■ ^ .' . ' ■ - ' • 

school or receive an education (depending upon the particular statute).l^ 
Some statutes specify that' children must ^ttend "public" schools," leaving 
to subsequent profvi si ons the, exceptions that provide- for nonpublic educa- 
tion, .-^^ whi le jDthers specifically allow attendance at public or privately 



12 



run institutions.^^ In all cases, however, the inference' is that the 
child enrolls in and attends a/ formally organized institution of primary or 



9 See Table' C for examples of testing requirements for students not en- 
rolled in public schools, y . 

■ \ y ■ ' ■ 

^0 See Table A. r ■ - . * 

P e.g., Cal. Educ. Code §48200. .( 

12 e.g.,- Ark. Stat. Ann.- §80-1502. 
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secondary education,' subject^to the particular statutory and regulatory 

• "'• ■ . ' • • ■ ^ . . '* ■" I •■ 

framework of the state. • ^ 

• . •' ' • - ^ . » , 

Notwithstanding the uniform dTstribjution of compul-sory edudation laws,- 
neJi.rly all of the states allow children to be educated outside 'of the 
framework of organized, authorized. institutions under certain defined cir- 
cumstances, usually under the rub^ric of "home instruction. "^^ Although 
a very few states allow parents to 6ducate/their children at home upon a 
simple declaration that they intend to <ia ' sp, in the vast majority of 
jurisdictions, a detailed set of requirements and "procedures are in force 
to tightly cpnstrain^this practice. Often, "home instruction" l^ws require 
tutors, including, parents if they wish .to' teach their own childretn* to be 
certified as qualified teachers and prescribe basic curricula and periodic 
standardized testing. While state laws regulating out-df -school , alterna- 
tive education have frequently been challenged in the courts, most often as 
constituting an infr,ingement on the right , of parents to teach their chil- 
dren in accohdance wit)i their own religious beliefs, with very few excep- 

tions the courts have uniformly L(pheld the state's interest in ensuring 

' • . ■■ •' ■ ' • ' ■ ' ' .. " ■ - 

that all children below a certain age receive a minimum level of education 

as a valid exercise of the inherent power of the state to provide for the 

public welfare. 

The use of telecommunications-based distance learning to provide an 
out-of -school alternative poses interesting questions in the context of 

• ./c ■ • - . ' ■ ' 

- L_ ■ , ' 

13 In the few states where statutory authority is lacking, . court decisions 
have created the right. See, for example. People v. Levisen , 404 111. 574, 
^90-N;E.2d (1910).. . 

1^ See Table D. 



state copipulsory education laws v The first issuej is whether a child's par- 
ticipation' in such a program *f a lis within the context of attendance at tfn 
approved i.nstituti on, or whether it rrwst be Construed as a -form of home 
instruction/ In answering this question, much hinges on the identity of 
the entity that is providing or* sponsoring the distance learning progM"am. 
If the telecommunications-based 'program is provided- by* the local school 
system, or under the auspices of or with the approvaV of it or ithe state 
education agency, it is reasonably well settled that the state would cbn- 
strue participation ,in such^a program as constituting "attendance" at an 
approved instruction. But it is not required to do so: If the state 
fnandates attendance ^ an approved school , the argument could be made that 
participating in a telecommunications-based program from the comfort of 
one's own » home does not constitute such attendance, and therefore violates 
the state compulsory education law, even if the program^ -is provided by a 
local school district. While in some states an exception is already made 
to this approach for children who are home- or institution-bound, at issue 
here is the degree to which the staite education agency (and state law) can. 
construe telecommunications-based learning as sufficiently similar to 
classroom instruction so as to afford it legal eqtri valency. 

The situation, changes when the provider of , the educational services' is 
not the state or a local school district within the^ state but rather a 
private entity (or a public body located in another state). If the pro-a 
vider is located within the jurisdiction, and if it has registered and been 
approved as a. school , then the distinction between what such an institution^ 



may do in 'terms of the pedagogies it chooses ;and what may transpVe at a 
public institution tends to be minimized. However, where the sponsoring 
entity is located beyond the political reach of the state or its subdivi- 
sions or where the sponsoring institution is not approved by the state, a 
different set of rules must apply. In most jurisdictions, absent the 
highly unusual case of a statute thaf actual ly contemplates telecommunica- 
tions-based distance learning, the alternative is to treat the program as 

' . t ■ ^ • " ■ .... • ■ ■ , . • 

home or correspondence instruction. . ' 

. -'^ ' .'• ; ■ ■ . r ■ ' ' ■ ■• / ■ . ■ ■. - .. 

Freqiientlyi however, these rules are not at all- Veil suited to tele- 

commurii cations-based learning, particularly if the telecommunications 

component is the . major 'part of the instructional program. How, for 

example, can a telecommunications-ba^ed program beamed in from a neighbor- 

ing (or distant) state meet the requirement of the recipient state that the 

instructor be licensed pr certified by the recipient stateV^ If the 

telecommunications-based learning is considered merely adjunctive to so- 

called "live" instruction provided by parents or tutors (depending upon the 

requirements of state law), then one , can escape this problem by equating 

the telecommunications-rbased component with text books. But if all or a 

. ■■ " ■ \ . 

major part of the instruction is derived from the telecommunications-based 
activities, then the question arises-'as to whether those services need to 
be specifically certified and if so, by whom? 

St^te statutes that set standards for elementary and seconc^ry educa-^ 
tion can have considerable impact on the nature of telecommunications-based 
instruction, and the degree to wKich it may be utilized with a particular 

1^ This is a r^.quirement in at ^ast eleven states. See Table F. 



jurisdiction. A state, law which requires an institution to maintain a 
library of a particular size may have little or no relevance to a computer- 
based system that enables a student in his or her home to access library 
collections thousaiids of miles away. Likewise, statutes and regulations 
that set standards for the number /of hours in the academic day, that estab- 
lish maximum class size requirements or that provide for the certification 
of instructors are either irK^elevant or imfJossible to enforce with regard 
to telecommunications-based distance learning systems. What, for example, 
is the "class size" of a telecourse? How does a computer program equate 
with having a 'certified teacher in the classroom? The net effect of the 

■ ■ . . ■ v. : ■ " .. \ , . ■ ■ ; ^ . ..y ■ ■ 

difficulty of applying state s'tandards to telecommunications -based distance 
Hearning may well be to encourage the state to reconsider the entire regu- 

latory ^structure rather than attempt to accommodate the , deli very systems 
: within the scope of the existing rules. 

The Federal -State Conflict 

■ , . • ■• . ■ ■ ■ ' ' ■ ' ■ ■ . 

A related and particularly difficult issue revolves around the poten- 
tial conflict between state control of education and federal preemption of 
most aspects of telecommunications. The fact that teleconmuni cations is 
under pervasive federal jurisdiction and education similarly under the con- 
tcol of the -States creates.a conflict between the two in the context of the 
regulation of telecommunications-based distance learning. 

The question confes down to who has the power to regulate a telecomrtu- 
ni cations-based distance learning service that origine^tes outside of the 
boundaries of a political jurisdiction? - Can Iowa control instructional 
television signals that are streaming across its border from Illinois? 



Legal issues of constitutional scope arise when -a state attempts to 
regulate activrftfes that may be considered "interstate .•^•ommerce." The 
Commerce Cl^si of the' United States Constitution reserves to the federal 

- V-, . . ■ ■ . ■ . . ■ 

government thfrv power to manage such affairs, and thus limits the authority 
of the states to adopt reflations that interfere with "the Vninhibited 
■movement, of goods 'and people across state lines.^^ (;oupled . with ' this', 
clause ^is another important constitutional provision^ the Supremacy 
Clause, lS\which provides that federal Jaws are the supreme law of the 
: latjd, super,seding "al 1 state laws. These two provisions give a cTe€^r prece- 
dence to federal laws, -over those of , the states, in regulating irg:er state 
commerce. ' : 

Two centauries of juri,sprudence have considaratJly amplified^Mjr^^^t^ 




meaning of these two constitutional provisions/ lihe courts have '^P^jified 

a three-'tiered approach for analyzing chaJJ^ir^d , state laws uncJeir ' the 

'* . <i • ' 

^Commerce Clause! under which fe/leral regulfation is sometimes deemed to be 
exclusive, someti-^^^state regulation is ex6Uwi ve, a^^ sometimes the 
federal and/State governments may regulate concurrently. The authority for 
the federal government to regulate exclusively has arisen when there is a 
need for uniformity of practice, among al> the states', when a state -is 
engaged in commerce with a fcfreign nation, and when an activity is exclu- 
sively in interstate coperce without' intrastate aspects. State regulation 



1^ "The Congress shall have the Power. ..To regulate Commerce with foreign 
Nations, and among the several states,, and with the Indian tribes." U. S. 
Const. Art.' I, §8,,cl.3. ^ ... 

"This Constitution, and the Laws of the United States which shall be 
made in Pursuance thereof; and all, Treaties -made, or whi^ch shall be made, 
under , the Authority of the United States , shall be the supreme Law of the 
Land... 'J U, S. Cons t.^ Art. VI, §2. 



may . be exclusive when the aifl^pted comnerc^ Is ' comgletely^ withi n, a st^te i 
or when aspects .t)f Vi nterstat'e coiOTerce are -so i oc^al or 1 i rni ted f ni^ch^racter 
asj 'to . reflMlf€r>1ndi v|duar state ;tf eat m6ntv , Federal: 'am d^^.^^^^^ governments.^ 
may Tegulatq concurrently When 'natioDaT-uhifopniiti:' is not essential a^ . ' ( 
state regulation doesr not: constitute .an uridue burden on , intei?state xoni- ' ' - 

i.merce, >or when purely '^^^^^^ faciiVit-iesr are regulated or protectivfe^>»el fa re • • 

ry'-U-yi ' ■ r/rr ^, . ' ■■' '■■.J/X ' ^ ••'-'■I' ■ ■ ■ ■ :^"^;Jv./^^-- .; 

' ,measti.re_s' are - needed ;t^ not unduly^ burden interstateiCiinimerG^^^^ - • ; 



. ' ;rv : In mair^ cpmmereev the federal* ;gpverhment has not* -act^d - to 

' ' ' - , re gu 1 ate . the;|c(M!inerce Mn any cpmjireheris i ve , manner ; ^ jKi's' - iick' of f edkra 1 . 
;'; ;: u ; i^egulatiori l^iesvndt meac^^^ b |nact th^ifl'QwnV' :V 

; V.;: -nte^ -to federal cpncerhg. Oh the ^corrtrar^V sych^ situ;a--v ^.v. 

;.5(^rovi deV that .even if ;CQngresf - ^ , 



area^-st^^e^^^^^ ?:ihterst;ate conwnerce iftfi(y .iti n /b^ 

; 5^1 ; in va lidated; fhis^ d0dt ri ne has* i^n joyed -a* re^newed vi tality inUhe •Supreme| 
'Gourt in ri^cent y^^ cas^s ;hbldins that^^^^ 

; Congresi hast riot ^^ct^^^^ Interstate: cbr^ 

„ > - the^ states may sti lV^^^ ov^n |ridtyi duar regu^ 

' tibns. In one rcas^/ the court$ spe^^ thbugh-^he ^ 

^tate^:,statute Was enactei;( f or the iE»(press purpos^: pf protecting ^'con^ 
f ram fraud, confusiooV and deception In; the iw^^ 

discriminatory Statute would have to Wsstruck;^;^ Realise litis was ij 



■} : ■■ ^ - 



■ ,1 
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itype of problem "that the national interest in the free flow of goods 
between theiStates demands- be tolei*ated. "19 

; The doctrine of n implication arguably has the strongest force 

\^ developing areas of interstate commerce. In these areas. Congressional 
-inactioa is due '.not^to a thoughtful withholding of legislation, but rather 
to the 'fact _th'at the genre is still in its adolescent stages, so that the 
best;^means_i?!<)f regulation are. not yet ' ascertainable. The offering of long 
distance learning via telecommunications is such at) adolescent genre. Con^i 
iequ|ntly, the b'm^ regulation in this area are very 

jnuch undetermined..' 

There rs no doubt, however, that such activity falls within the broad 
/scx)pe^.of the Commerce Clause. ; The Supreme Court has consistently refused 

''■>■:■}: . M:-'*." ' : ' : ' ' ' . ' 

16 limit the: term :"commerce" to the buying and selling of commodities or 
■• ■ u > ■ - ■ : . ■ ■, ■ .■ : 

purely C(;)mmercial acti Yi ties, but rather has made clear that the 'clause. 

Should '.hav^ the broadest 'possible .The courts have consistently 

extended the breadth of the clause to elements of commerce that were not. in 

existence"^;;when the Constitution was adopted (for example, telegraph tr^ns - 

^missions,, telephone conversations arid the like) and it now extends to every 

species of communication and transmission jjf, intelligence from one state to 

•another,, whether for commercial purpose or otherwise. It should be obvious 

.that;, in our highly technological and mobile society., the scope of this 

provision is nearly all -encompassing. . 



19 Hunt V. Washington State Apple Advertising Com m'n. 432 U.S. 333. 354' 
(1977). ' 



Since education 'has traditionally been regarded as an intrastate 
activity, the states have/ generally exercised relatively unbridled sov- 
ereignty in its regulation. However, on some occasions in the past, educa- 
tional 'activities have taken on Interstate aspects. The courts' treatmeiit 
of these activities indicates the likelihood that long distance learning 
via telecommunications will also be viewed by the courts as interstate com-: 
m^rce. Particularly, unreasonable regulations restricting , the operation of 
correspondence^ schools operating across state lines have been repeatedly 
struck down. In th^ leading case of International Textbook Co. v. Pigg ,^^ 
the Supreme Court specifically found that the interstate aspects of educa- 
tional programs involved in that case (including forwarding books aad 
papers to students, instructing students through the mail and employment of 
traveling rbg^nts to solicit and accept student applications) were inter- 



State commerce and thus entitled to protection, from undue regulation by the. 
states. Lower court cases have recognized the states' right to regulate 
interstate aspects of ^private education, but. have said that the' states' 
exercise of such right is permissible only^ih cases where a need is com- 
pellingly apparent, for example, situations with a manifest present need 
affecting the health, safety and morals of the people, regulations that are 

Hi 

J. ■ ■ 

not arbitrary, discriminatory or oppressive, and regulations based on ade- 
quate legislative standards. 21 

An illustrative case relating to permissible regulation of nontradi- 
tional educational modes is Nova University v. Board of Governors of the 



\ / 



20 217 U.S. 9r(1910)> ' \/ 

21 See, e.g., State v. Williams, 253 N.C. 337, 117 S.E.2d 444 (1960), 



University of North Carolina . In that case, a Florida-based university 
instituted various nonresident post^secondary curr^icula designed to lead to 
degree conferral; by the institution, ostensibly in Florida. North Caro- 
lina's statute placed restrictions on 'and required prior approval of the 
conferral of degrees within the state . When the Board gnu ghtfn subject 
Nova gmyersity, to the North Carolina statute, claiming the power to 
license all teaching designed to lead to' degree conferrals, the school 
brought suit. , ' 

The state Supreme Court ruled that the statute^ did not give . the Board 
the power to regulate arid license the University's right to teach . In 
additlori, the court discussed, but did not premise its decision upon Nova's- 

, . ■ . ■ ' ■ '. ■ ■ ■ ■ \ ■ • . - 

claims of a restriction on fr^e speech and other fundamental- constitutional 
questions. (The University raised Issues based on the Commerce Clause and 
the Firsl^ Amendment to the 'Federal Constitution, the free speech clause, 
the law of the land clause, the. anti -monopoly clause and the equal protec- 
tion clause of the North Carplina constitution, as well /is the unconstitu- 
tional delegation of legislative authority.) However, beeause the case was 
decided onj the limited statutory grounds that the state agency was exercis- 
ing authority greater than tha^f authorized by statute, the court did not 
rule on the constitutional questions, leaving those to be determined in a 
later case. It should be noted that the statutes of some other states do 
regulate the mere teaching of courses by out-of-state institutions, 23 and 




22 ^ N.C . jl56, .287 S.E .2d 872 ( 1982) . 

^^See. elg.. Mass. Ann. Laws . Ch. 69. 31A; Minn. Stat. Ann .. 

136A.bl-13bAl/l; Ark. Stat. Ann. . 80-4905; Ga. Code Ann.. 32-4801 to 
32-4820. — — -r — 



undoubtedly cases based on these constitutional questions will be forth-- 
coming. . ' ; V 

Within the realm of telecommunications/ there are wide variations -In 
the degree of federal regulatlonV and therefore wide variations In the 
degree to which state regulation is preempted. In the area of broadcast 
telecommunications (over-the-alr teleyl^j^^ and radio), there is virtually 
total federal preemption./ The Gommunicationsv Act of 1934, arid' its prede- 
cessors, has long regulated "all 'interstate and foreign communicatiooby 
wire or radlo."^^ - Federal "law goes to details such as^^the-specific hours 
that a licensee may operate, rules for political programming and the prohi- 
bition on [certain commercial mate rial. 25 ^ 

In theJ' area of cable television, on the other hand, there is-an evolv- 
ing issue of preemption. Historically, cable, sy^stems have been primarily 
subject to local regulation in the form of franchise ordinances and con- 
tractual agreements bejtween the operator and the municipality. With the 
exception of limited "must carry? rules mandating carriage of most local 
television signals, cable systems have operated outside of the scope of 

federal 'regulation. ^The Supreme Court has held that the Communications Act 

* " - ■ . • ■ ■ " ' ' ". . ' " 

confers only a circumscribed range of power upon the FCC to regulate cable 
systems, . limiting such jurisdiction to' that "reasonably <»pci 11 any to the 
effective performance of the Commission's various responsibilities, for the 
regulation of tele^risi on broadcasting."^^ • 



24 47 U.S.C. 152(a). , ' . 

2^j ee generally 47 C.F.R. Parts 0-199. o 

26 United States v. Southwestern Cable Co., 392 U.S. 157,^78 (1968). See 
also F.C.C. V. Midwest Video Corp .. 440 U.S. 689 (1979); United States v. 
Midwest Video Corp. , 406 U.S. 649 (1972). The specific regulations enacted 
by the FCC pursuant to ttiis authority, a re found at 47 C.F.R. Parts 76-78. 
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However* the Senate has recently passed a measure that dramatically 
changes the balance of power between local (and state) governr^nt and the 
federal governmentt That measurei S.66, the Cable Teleconriuni cations Act 
of 1983, would expressly limit the power of state and local qqyernments to 
control cable systems through rest ri cti ve laws and ordinances, :|^teadp , 
most local control would be a function of the process of ■.negotiating the 
franchise agreement. However, white the earliest versions of ,S ,66*" would 
' have prescribed state and local requirements for dedication of channels; for 
educational, punposes, the measure passed by the Senate allows the irnpl^si- 
ti on of such restrictions, S,6.6 does portend a shift of emphasis aws^y from 

v" \ ' V : ■■ //• ■ ^ 

the historic pattern of local control towards a more uniform structure. As 

cable systems expand and interconnect, as well as become the entry port for ^ 

. . ■ . - ^ ■ ■■ ■ y - ■ • ^ " ^ ^ 

a wtde range of telecommunications services quite apart from the transmis- 

■ . ■ \ '' ■ 'r- ■ . • ' ' 

sion of television programming, the probability of increased fe,dera1vdomi- 
■ ■ . . ■ ' .. ' - • - ■ > ■ ■ ■ . . 

nion will simtlarly rise, But 'tTiaV dominion is likely to be exercised in 

^ . i: -'' ^ ^ - ■ .■ . : ' • .■ ■. ■ ■ ■ ^- ' ■ ■ - v.. " ' 

tne form of negative preemption, precluding or limiting the state and local 
powers wfii-fe not directly substituting federal regulation. 

The InstruclKional Television Fixed Service (ITFS) represents an intep- 
esting case in point between the federal power to regulate telecommunica- 
tions and the state interest. After a protracted debate, the FCC recently 
reallocated eight of the existing ITFS channels to commercial 'use, arguing 
that the 28 channels presently allocated for educationaT^us^ were more than 
were needed to meet^the demand, 27 since many o^. the ITFS channels are 



V. 



Report and-Order and Further Notice of Proposed Rulemaking . FCC 83-243, 
adopted May 26, 1983. ~ • ■ • ■ 



licensed to stat^ and local governqient entitles, or to^independent sctiodls 
and colleges, the FGC • action has the effect of reducing the potential 
Instructioii^^teTecomnufiicatlons^ of those* entities. (The FCC 

aittlon is not as dVaconian as it ma\y atrfirst appear: all existincj licen- 
sees, ape grandfathered, even on the reallocated channel s. and the remaining 
ITFS channels can be shared, on a fee for use basis, with commercial users, 
if the ITFS licensee so desires.) Thus, the state Interest in having a^ 
telecommunications vehicle available to it can, be diminished by an act of 
federal preemption. 

Other communications technologies are subject to varying levels of 
reg\ilat1on. Some of the technologies (for example, microwave links, common 
carriers and multl -point distribution system) are licensed and regulated by 
the FCC and in that sense are more akin to traditional ^Sroa^as$ tech n^ 
gies. Others (for example, satellite master antenna television systems and 
non-broadcast services offered by broadcast licensees on their auxiliary 
facilities) are similar to cable television^ in that there is very little 
federal regulation. Consequently, the scope of preemption with regard to 
these newer technologies Is inconsistent, such that the courts will, likely 
rely on Commerce Clause principles and the First Amendment to determine 
whether state regulation is permissible in a particular case. 

Counter balancing the commerce power of Jthe federal governmen^ is the 
police power of the states. While the police power is not specifically^ 
mentioned In the federal Constitution, it has always been regarded as an 



Inherent power of 'the state,s. as sovereign entitles. 28j it Is the power to 
prescribe, within the 11ml ts, of state and federal constitutions, reasonable 




regulations necessary to preserve the public or^der amd the health, safety 
and morals of^ people. However, It is/also established that a ..state may 
exert its police power only„ within Its" own territorial bpundaries and may 
not regulate or proscribe activities conducted In another state by an orga- 
nizatlon located In that other state. The . baslc^st'andaril by wh-lch the 
validity of the exercise of a state's police p^owet^mij^t be i Is ope of 
, reasonableness: the means adopted must be reasbnamy neciM^^ and appro- 
priate- for the ?accompl1shment of goals legitimate^'^^.-faijl^ the 
scope of the police power. 29 Altht)ugh the standard ,gs/^[jS^^ 
at least means that the mere assertion by^ a legislature ^4 the statute 
relates to public health, safety or welfare does -no4^_n '^self bi'ing the 
statute within the police po^er; there must always be' an /obvious and r(^ 
connection between the actuaV provision as a police r^gul^tion and its 
avowed^ purpose, and the regulation adopted must be reasonap^^eSigne^ 
accomplish the end sought to be obtained. The pl^tjcular ^i^ns adopted by 
the state should not go beyond the necessities-.|^^ and should not 

be unduly oppressive. ^'^^ ^ 

The relation of the states 'police power to the federal comrtierce power 
and other federal Constitutional provisions is certainly not dear cut. 
Whilfe. it is established that rights secured or protected by the federal 
■ ■- ■ ■• • ■ ■ ■ , • s?. ■ ■ ■ ■ . ■ 



28 The federal Constitution does, of course, reserve to the states all 
powers not explicitly delegated to the. federal government. U.S. Const. 
Amend. X. 

- ■ . • • •• • . ■ / ^ - ■ ■ 

29 See, e.g., Clason v. Indiana ,- 30'6 U.S. 439 (1939). 



Constitution cannot be Impaired by the states' polipe power, because the 
, power must be exercised In subordination to provisions of the Constitution, 
the Supreme Court has also held that no provision of jthe federal Constitu- 
tion was Intended to take from' the states ^the right properly to exercise 
their police power. The Supreme Court .'has specifically held/nonetheless, 
that the due process clause and the, equal protection clause do place liml- 
'tatlons on the exercise of a ^'state's police power, and that any, attempted 
exercise of the police power that results. tn denial of rights protected by 
either of those provisions Is Invalid. With regard to the First Amendment, 
a state may validly exercise Its police power to Infringe on the First 
Amendment when It seeks to pun1sj| those whose utterances are Inimical to 
the public welfare, tend to corrupt public morals. Incite to crime or dis- 
turb the public i^acey^Thls Infringement Is Certainly limited, however,, 
, and the Supreme Court has said that a state ma(y not unduly suppr-ess free 
commuiH cation of views under the guise of preserving desirable conditions 

. ■ ' ■ ■■ . ■ ■ . ■ , ; • ■ ' • • ■■ « 

■■• ■. . ■ . - . • ' • .-• . . ■, ■ ■ ■ ■ ■ . ■ .: ■ •- .•..•-.'1*^ 

under the police power. : 
When an entity seeks to offer long distance learning via telecommUnI- 
cations, a- state in which such communcations are received may seek to 
impose a'number of restrictions on such programs, purportedly, in exercise of 
Its police power. For example, a state may enact regulations to guard 
against fraud or to attempt to ensure the , phys/cal well-being of its resi- 
dents. Whether such regulations are constitutional depends on the balanc- 
ing. of interests on the parts of the state, the federal government and the 
class of, persons affected. To determine In each. case whether the state's 
police regulation should be upheld, the Supreme Court has developed the 
following approach: \ 



, AUhough the cplteria for determining the validity of state stat- 
utes affecting Interstate connnerce have been variously stated, the 
general rule that emerges can be* phrased as follows:: Where the stat- 
ute regulates even?handedly to effectuate a legitimate local public 
Interest, and Its effects on Interstate commerce are only incidental , 
1t will* be upheld unless the bu'rden Imposed on, such commerce Is 
clearly excessive In relation to the putative local berie'tvits. If a 
le^tlmate local purpose 1s found, then the question becbmes one of 
degree. And the extent of the burden that: will be tolerated will tff 
course depend on the nature of the local interest Involved^^ and on 
jSjihethep it cbgld^be promoted as well with a le'sser impact on inter- 
state activities.-^" ^ • 



The emphasis is on the requirement, of a legitimate local public interest, 
and not merely the protection of the state's ecoriomy or some other insuffi- 
cient state interest, " 

The Sup.reme Court has also held that when a 'state regulation rooted in 
the police power is.'Challenged aS impermissibly restricting interstate com- 
merce, the regulation may be sustained, not because it only affects com- 
merce "IndirectlyV rather than "directly" or because it merely affects 
interstate activities while not controlling them, but, rather, the regula- 
tion should be upheld 

■ ■ ■ , . ■ . ■ , . ^ 

because upon a consideration of all the relevant facts and circum- 
stances it appears that the matter is one which may appropriately be - 
regulated in the interest of the safety, health and well-being of the 
local communities, and which, because of its local character and the, 

practical;jdifficulties involved, may never be adequately dealt with by' 
Congress. . . 

... . . ■■ ■ . , , . . . ■ ' . ^ ' ' 

It is important to note the iftiplication of the last clause of 'this holding: 

when ^matter could be adequately dealt with by fe'deral- regulation,, that is 

a factor weighing in' favor of » invalidating the state regulation. The 

balance between state and federal power is ' therefore a del icate one, and in 



Great Atl . & Pac. Tea Co. v. Cottrell . 424 U.^. 366, 371-72 (1976). 
Breard V. Alexandria . 341 U.S. 622, 635 n. 19 (1951). 



an irw a^s ill-deflnecl as long distance learnlnQ via telecopunl cations, 
likely to' result In ambiguous and changeable judicial Interpretations. , 

if an out-of-state postsecondary Institution cannot be readily pre- 
vented from providing telecommunications -based Instruction to residents of 
another State and awacding its own academic degree* to what extent can a, 
state control the comparable delivery of elementary and secondary educa- ^ 
tlon? /Certainly a child's parents may elect to enrol 1' him or her In a 
school outside of their state of residence, just as a person may elect to 
attend any jpostsecondary Institution he or she desires. But In, the case of 
telecommunl cat loos -based distance learning delivered Into the state, would 
the compulsory education law be compiled with by enrollment In such' a pro- 
'gram? The statutes are understandably silent on this' point, with the only 
useful ana'logy being the use of correspondence courses in lieu of attend- 
ance at an approved school. As discussed be^ow» this analogy is not alto- 
gether satisfactory, either from the perspective of protecting the rights 
of the child or the interest of the state. 

Likewise a state cannot impose barriers on the acceptability of an 
out-of-state di pi dma issued by a duly constituted (that is, authorized and 
accredited) institution, even if that approval is from another jurisdic- 
tion. (While the courts have held that a state may establish certain pref- 
erences for graduates of its se^'ondary schools, particularly with regard to 
requirements for admis^sion to some or all public pos^secondary institu- 
tions, they have likewise tield that a valid out-of-stat€> or forei gn creden- 
tial cannot be used as a bar to admission or impose d:te,^ri minatory stan- 
dards solely because it is issued by an' out -of -sta^^, foreign institu- 
tion, absent a showing of a substantive reason fofl^vfdi^c^^ination,) 




The Interjurisdictional problems of t«Jlec6iiwiu^l cations -basecl distance ' 
learning extend to matters of financing las ,^well as those of oducatlonaT 

? ' »y. ' ' 

quality* Recalling that a tele^ommunlcatjlons -based system need noi respect 
•district J Ines any more, than stite boundaries, It Is altogether possible 
for one school district to 1nj;effect ,'(ra1,d" another by offer Irrg a.-t61ev1-. 
s1oi|^^r computer-basfld^distanc^ learnlng^^rogram to the residents of other 
distfcts even withln^^^^ If the state funding, formula takes ' 

Intb aCiibunt students enrdlled bjir^ the district, then the offering district 
would receive additional, revenues and the district Where the student 
resudes would receive leis. 

The converse profel em arises with regard to local tax payments: The 
' parents of the chiliBv-ehralled in the distance learning program are paying 
taxes to a distmt In wh1,ch t^eir thild is not enrolled. However, that is 
no , different from /the" private education situation. Under these circum- 
stances, assuming for the sake of argument that the telecommu^ni cations- 
based provider is also a public system, it is as though the state afforded 

:,tbe parents a tuition voucher which they could cash in on any appropriate 

. J \ ■ ' . ■ - ■ ■ - ■" '■ •'■ 

district. The cbnsequencesv^of this sort of financial dislocation are 

impossible, to assess without a sense for the potential exteat. of such 

cross-jurisdictipnal enrollments, r As insthe cases discussed above, state 

and local laws and regulations have not come to grips with the issue of the 

outside school coming to the s^tudent, instead of vice versa i -f. 



Whi/le th^se matters have not yet been addressed in any depth at the 

rA-'-V- s'^ ' ■ ■ ■ " 

p re-col tegfat^ level/ they are presently under intensive examination as 

th^^j^mp^'ct on'^^^^^^^^^ education* Under the joint auspices of the 

W'-nP A.y^-'- : , .. ■■■■ -£ ■ . 
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state Higher Edueatlon sJieutlve Offle^ri. Assoalklon (SHEEO), the Qmf\U 
ifltlon of state official* responsible for tf», oversight and coordination of 
po8t8§(t;ondary education, and the CoupalVon Postsecondary Aecredlta^ 
(COPA), the national umbrella organization for t lie voluntary|pfli^t8econdary 
accreditation conitiunlty, a comprehensive study is being o^nduc-fli4^o^ deter-^ 
mine how best to cope with the state authorliatlon and voluntary aceredlta- 
tlon Issues posed by tolecommul cations-based distance learning. ,WitH the 
support of the Fund for tljp Improvement of postsecondary Education, tho 
pcojoct on the assessment of long-distance learning via telecommunications 
(ALLTEL) Is looking at precisely the set of issues that are on the verge of 
sweeping over the precolleglate community. The ALLTEL project is examining 
the definition' of "presence" <n; the context of a telecommunications-based 
prpgram and the establishment of uniform accreditation and state agency 
practices for the approval of distance learning programs. The products of 
this project will bear heavily not only on rationalizing the utilization of 
^telecommunt'cations technologies to deliver postsecondary instruction to 
distant audiences but also on the exploitation of these technologies for 
comparable pre-colleg'i ate education. 

Federal Program Imp1icat1ons"bf V 
Telecommunications-Based Distance Learning 

The constraints jmposed by Federal preemption of telecommunications, 
including the negative preemption^ exercis6d in such fields as cable tele- 
vision, ought not be considered the extent^ federal involvement in this 
field/ There are a number of federal programs thiat have an affirmative 



ifftet on the Htllliiitlon of telicowflHnl6«t1oni«b9sed 'InstrygtlJ^ni Piphaps 

m%t neybli Is th4 fiqutfiniirtt of Sietlon 803 of the RiihibttUstlon Aet of 

U973 whieh provides thatt ' , : 

•No QthepwUe qijallfletl handicapped Infllvltjiisl In the 
United Stitfts I *** shall, solely hy reaion of hU 
handleip, be ©xeluded fpoin th# parti cfpfltlofi In *** any 
proaram or activity reG§1v1nq Faderal finanel^l, assiit* 
ance.'*« 

Whlln Sactlon 604 only requires that handicapped pupils receive the 

* ■ ■• . . . ■' ■ 

%»\m quality of (jducatlon afforded othar chlclr^Hp It clearly ^itsbVlihml 
the premise that a school or othcir Mtlty r^e^lvlng fiadtjral ^support must 
accoiiKnodato tho noods of tho handicapped studont. 

In a more substantive vein, tho Education for All Handkappod Children 
Act of 1975, known as P,L» 94-142, continued a patt<|pgej55^tabl1shod under 
the 1971 amendments to. the Elementary and Secondary Education Act to pro*- 
vide affirmative federal support for programs that ensure tho provision of 
educational services to handicapped students, ^3 Entire treatises have 
been written on the application of section 504 and P,L/94-142, and It Is 
not the purpose of this study to restate them. However, It is Important to 
consider- the impli cations of this statutory framework, and the Constitu-- 
tiopal precepts upon which they are founded, in considering the future of 
telecommunications-based distance learning. 3'* 



32 29 U.sjc. §794. - ' 

33 20 U.S.C. §§1400 et. sea» . 

34 For an excellent discussion of the Issue, see. Citron, The R^gbts of 
Handicapped Students , Education Commission of the States ,' Denver ,1982. ^ 



The important consideration of both, of .these programs, as well as tl^e- 
Equal Protection standard found in both the, federal. and every state Consti- 
tution, is that they Impose affirmative obligations .upon public authorities 
and those who operate with federal supporf (Such as many private institu- 
tions). Assuming that a school system has an obligation to extend equal 
educational benefits to handicapped students, in compliance with Section 
504, and to meet the special needs of the handicapped under P.L. 94-142, 
then it is logical, to look to the use of telecommunications -based distance 
learning to h6lp meet these obligations. 

It is clear that telecommunications-based instruction can be used to 
reach students Vho cannot by reason of handicap attend regular classes or 
even travel to their neighborhood school. It does not require any special 
enactment to accomplish this 'end: The public education statutes of every 
state afford the authorities the options of formulating an educational sys- 
tem that meets the needs of the population,' including the handicapped.^^ 
The important consideration is that given the current state of telecommuni- 
cations-based instruction,' the failure of a state or local divstrict to uti- 
lize this technology to extend the reach of its instructional system to 
meet the needs of its handicapped children might conceivably be- construed 
.as a violation of the statutory prescription and a denial, of Equal Protec- 



35 See Table D. ' ^ 

36 See Table E for an analysis of state equal protection requirements. 
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It is not only the handicapped child for whom federal law encourages 
the use of telecomrmjni cation-based instruct ion. The Ci vil Rights. Act of 
1964 places a blanket injunction on all governmental agencies to ensure 
that all federally assisted activities are equallly accessible to p^irsons of 
all races, ^-'^ and Title IV of the Act provides for the affirmative desegre- 
gation of previously ^ segregated public education faci 1 ities.^^ But pro- 
viding access and providing equality of service are two very different 
things* and again it is here that telecommunications-based instruction has 
proven its value'' in extending the best educational services: into schools 
where the financial resources or the student density is not sufficient to 
support such on-site instruction. -J , 

The use of telecommunications-based instruction to enhance the educa- 
tional program in communities without the resources to do so on t)ieir own 
is an extremely valuable tool in achieving the equity demanded under the 
Constitution and the laws enacted to enforce its precepts. T1ie "electronic 
magnet school" is a concept that is beginning to gain support, particularly 
in less densely populated areas where the financial burden of program 
enhancement may be more than either the locality or state can bear. 
Reaching out to students in their schools and in their homes with enrich- 
ment programs based on television, radio, cassettes, video discs and compu- 
ter networking ca^n provide the kinds of educational access that the law 
demands, within the financial limitations that the economy mandates. 

: ^1 r> 

37 42 U.S.C. 20U0C , 

38 42 U.S.C. 2000d 
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'The same concepts can be applied to the training..and upgrading of 
instructional personnel. Telecommunications -based programs have been sup- 
ported under Title V of the Higher Education Act of 1965 (Education Profes- 
sions ^Development) 3^ to extend contemporary learning concepts and ap- 
proaches to teachers and other instructional staff in areas remote from* the 
point of instruction.' This has the advantage of not only providing those 
being trained with the most current and sophisticated information, but it 
minimises the time lost from classroom teaching arising out of their train- 
ing, thus reducing the replacement cost to the local school. There is now 
ample precedent for the use of funds under this Title, as well as the 
training and enhancement titles of the Elementary and Secondary Education 
Act^^ and the Education Consolidation and Improvement Act^^ for tele- 
communications-based services for Instructional personnel, as well as for 
the provision of direct services to the pupil population. 

Finally, there does exist limited direct federal support for public 
telecommunications. The Corporation for Public Broadcasting serves as a 
conduit for federal funds to local public radio and television stations to 
support their operations, including the provision of educational ser- 
vices,^? and the Public Telecommunications Facilities Program (PTFP) for- 
merly known as the Educational Broadcasting Facilities ,Program^3 provides 
funding to "telecommunications entities," which can ipclude local school 

39 20 U.S.C. 1119 et. seg.. ' 

40 20 U.S.C. 2702 et. seg.. ' 

41 20 U.S.C. 3801 et. seq ., consolidating many of the programs originally 
separately authorizeH uni3er ESEA, above. 

42 Cotimuni cations Act of 1934, as amended, Tit^e III, Part IV. Subpart C, 
47 U.S.C. 396. 

43 dd;. Subparts A and B, 47 U.S.C. §§394, 395. 



districts, to enable them to expand their papacify to provide services by 

\ ■ , ■■ . \ - : ^ ■ _ , ' . . v;-' 

means of el eclftronic technology. A! fhbf p PTFP" hf Oe^^^ 
particularly isubstantial level, given the potential scope of its activi- 
ties, the targeted use of the available resources has resulted ina number 
of important lleyelopments, including the expanded use of the ITFS spectrum 

A 

and the devc 
deli\ftry.44 



A 

and the development of interactive systems as an adjunct to broadcast-based 



The Postsecondary Experience 

While bot^ the provision and regulation of primary and secondary edu- 

^ ■ ' 

cation is different in key respects from that of postsecondary education, 
it is useful to look at th,e effects of regulatory constraints on the u^ses 
of telecommunication§rbased instruction in the latter area as indicative of 
what may be facjed in the former. The considerable experience with the use 
of telecommunic'ations-based distance learning at the post -secondary level 
affords valuable insight into many of the issue? that must be faced in K-12 

i • "■■ ■■■ . . 

programs. ^ { 

.-. ' j ■ ' " 

While differences do exist between these two sectors, it is important 

i ■ 

not to ignore th'e similarities. For example, in all but'a very few states, 
the delivery of | postsecondary instruction is subject to stat^ control in 

the form of institutional authorization. The standards that are set by the 

.1 ^ 
states to authorize the conduct of a postsecondary program and the award of 

•■ -? 

i 



Funding for 



PTFP in fiscal year 1984 is $12-million, down from' 
$15-million in fijscal 1983. Although no funding has been prop osred for the^ 
next appropriations cycle, the program is expected to be continued by the 
Congress, although possibly on an even more reduced scale. 



academic degrees may be no less specif Ic^than those promulgated under state 

law' to regulate the conduct of a local education agency: Many state autho- 

: r . . ^ ' \ 

rizing statutes regulating board or agency to set ^tiandards for ^ 

such elements as^ the size of the library, the nature of the physical plant 
and the faculty -student ratio, factors that are analogous to the regula- 
tions promulgated for the approvalof public and private primary and secon- 
dary schools and programs.^^ \ ^ 

The problem Is that when many of these regulations are applied to 
telecommunications-based learning, they are simply not applicable. What Is 
the relevance of the physical facilities of a college campus when the 
student enrolled through a telecommuni^cations-based program may never set 
foot upon it? Can faculty-student' rdi^ps^ for resident instruc- 

tion be applied wtthouf modification to systems that rely . on' computers and 
telecourses? Does the presence of a comprehensive library on ''the central 
campus affect the quality of instruction afforded a student 100 (or 1,000) 
miles distant? These questions have been raised with regard to telecommu- 
nications-based learning at the postsecondary level," and how they are 
answered and the implications of their solutions will bear directly on 
their primary and secondary counterparts. Similarly, the use of tech- 
nology-based 'instruction is affected by the way postsecondary education is 



financed. For example, the question arises as to the degree 



to which a 



state^will subsidize the delivery of instruction to a distant learner, in 
comparison to the same instruction provided a resident student. This 



4^ Compare 111. Rev. Stat. ch. 122, §2-3.25, pertaining to the setting of . 
elementary and secondary standards, and 111. Rev. Stat. Ch. 144, §187 
pertaining to postsecondary education. 



translates, for the pCrbllc ,K-12 institution, to the manner through which 
distant learner enrollments are counted towards the student population that, 
drives the funding formula. , ' 

The rfet effect M the special treatment of telecommunications-based 
distance learning at the postsecondary level has been to Impose constraints 
upon the utilrzation of this technology that are Independent of the needs' 
of the learner population or the interests of the providing institutions* 

Perhaps the most egregious example will be found in the Veterans Education 

• ■ 

Assistance Act, commonly called the GI Bill, which expressly prohibits the 
payment^ of benefits to students who "enroll in a program whose instruction 
is delivered through the medium of radio.^^ This limitation is not a 
bureaucratic flight of fancy: It is an expression of the will of the 
Congress, stimulated by a concern over the lack^of control oyer the conduct 
of the learner in such a situation. Indeed, the Veterans Benefits programs 
afford a number of examples that are relevant to the pre-collegiate level^ 
as well as in the context of the utilization of telecommunication-based 
distance learning programs. 

Another excellent examplg is the Veterans Administration's long- 
standiruj "seat time" rule, which establishes minimum weekly schedulies of 
,cl asses which must be met for a student to be eligible to receive his *or 

"The Administrator (of the Veterans Administration) shall not approve 
the enrollment of an eligible veteran in any course to be pursued by ■open 
circuit television (except as herein provided) or" radio. The Administratbr 
may approve the enrollment of an eligible veteran n'n a cou rs^ tor be 
pursued in residence , leading to a standard col lege degree which includes, 
as aa integral part thereof, subjects offered through the medium of open 
circuit television, if the> major portion of the course_r^ciuites vconven- 
tional classroom or laboratory attendance ." 38 U.S.C. §167i3 .(c)» (emphasis 
added.) ^ k ^ 




her benefits.'^'' A scftool which deviates from the prescribed norms finds 
itself depriving its veteran sttrdents . of the opportunity to receive the 
federal benefits to which they are entitled, despite the fact that the pro- 
gram is educationally sound and in all lother respects meets the require- 
fflents of the law. In the celebrated case of Wayne State University v. 
Cleveland , the .courts sustained the d,ental of eligibility for assistance of. 
stu;J6ftt| enrolled in. the school's "weekend college," on the'basis that the 
temporal distribution of classe^ did not meet the VA's requirements.^^ 
The courts ruled in this manner even though in the aggregate the quantity 
(and, arguably, the quality, although this was not expressly litigated) of 
instruction did not differ from that offered in the regular academic pro- 
-gram. The courts reasoned that while the startdard prormjlgated by the VA 
- may be contrary to Instructional practice. Congress had granted the agency 
the'power to define an eligible program for the purposes of distributing 
-^federal largesse. / , 

* While the 1;acts of Wayne State did not entirely revolve around the use 

^^Qf telecommunications (although the students were enrolled in teiecourses 
'^f,or part of their instruction^ the case does stand for the proposition 
that Jhe federal government, and by extension the states, may establish 



such standards for receipt of\.benef1ts as they deem fit, quite independent' 
of what the institution considers educationally appropriate. Wayne State 
does not give the federal government the power to prescribe the manner of 
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^7 38 U.S.C. §1780: See also 38 C.F.R. §21i4200, 4230. 

4» 590 F.2d 627 (6th Cir. 1978), on remand 473 F.Supp. 8 (1979, E.G. 
Mich.) and on remand 498 F.Supp. 468 (E.D.Mich. 1980). 
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instruction or the schedule of classes the university may implement, and 
more than the limitation on radio courses tQ^l^& be construed as prohibiting 
their utilization. ^But by decreeing that^particular instructional formats 
or delivery systems"' are inaccessible* f%r the student who needs financial 
assistance of a certain kind 'feig., Veterans Benefits), the government has 
as surely chilled the utilizatioh of that format or delivery system. as if 
'it prohibited its jjse. The effect is to constrain the adoption of innova- 
tive, approaches, even where the needs for the learner population would di- 
cate otherwise. 

Concliision ' ^ 

Telecommunications -based instruction is only now beginning to be taken 
seribMsly in primary and secondary education. Although in use for decades 
•as an adjunct to traditional forums of instruction, it is of recent vintage 
that programs are being built around the telecommunications delivery sys* 
tern, instead of vice, versa. The'advent of cable and microwave distribution 
systems, the widespread use of:; video recordings, both tape and disc, l and 
the microcomputer. revolution haveall come together to force substantial 

■ ' ' ■ ■■■ • ■ . ■- I. • 

change in the way telecoimunVcatibns-based learning fits into the scheme of 
pre-col,legiate education. No longer can the claim be made that the tradi- 

tional classroom is' the paradigm-of instruction: For an increasing number 

>■ . .4 •■ . ■ . ? ■ ^ 

of subjects, the use of contemporary technology is becoming indispensible. 
Wiile we ha\^e not achieved the level -(or depth, depending upon one's point 
of view) where the teacher can or should be replaced by a video screen; we 
have clearly reached the point where the role of the teacher is evolying 



into that of a facilitator of iyistruction provided through^/a v^ 
dissemination mechanisms* This in turri requires a revisiting of some 
jdearly held concepts of what constitutes "quality" instruction, and what - 

skills are| needed to enable the student to make use of thi^ new forms of 

, ■'• ■ ■ ' ' ■ ■ ' 

instruction, ' , 

. •..••^ ■ ' ■ ■ • ■ ■ ■■ . ■ ■ r ■;■ 

There is nothing in federal or state law that irrevocably precludes 
.the adoption of the fully electronic instructional system. Not a single ' 
State's Statutes make it impossible for a school system to provide a fu^n^ 
academic program through th? use of various telecommunications systems. 
The impedi^oients that do exist are peripheral to the basic concept of the 
telecommunications-based deli very system, ivery issue of financing, of 
interjurisdictionaWdeli very and of federal-state conflict is amenable of 
solution, assuming there is a recognition of the value of the instructional 
service affected by it. ^ 

In reality the basic policy issues surrounding the expansion of tele- 
communications -based learning are not .^related to the technological aspects 
of the instruction. Rather, they are tied to the willingness of our 
society to let go of a traditional system that has served since the adop- 
*tion of the concept of formal schooling. It is an old'maxim that the law 
is an impediment only so long as the lawmakers wish it to be so. It is the 
educators who must demonstrate that the cause of learning is better served 
by encouraging the development of telecommunications-based instruction, 
rather thansits curtailment. 
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1. 



The Educatio^reiauses m State ConstH^^^ 

Every state constitution contains at least one education clause. 
This table includes the clause or clauses (1) requirinji a public 
school system, (2) concerning the care and education of the 
hanj^icapped and (3) prohibiting discrimination in education. 
Other clauses, such as prohibitions on aid to sectarian schools, iare 
not included. The basic clauses can be categorized, into three 
general types, although some could fit under more than one 
category. The categories are: "ffee public schools <y)en to all" 
(South Carolina); a **thorough and efficient" requirtment (New 
Jersey); and, finally, more generalized language (New Hampshire).^ 
All language listed below is quoted dirfectly from the state constitu- 
tions. See the text in Chapter II for an analysis of these provisions. 

Alabama 

The legislature shall establish, 
organize and maintain a liberal 
system of public schools 
throughout the state fo r the benefit 
of the children thereof between the 
ages of seven and 21 years. . . . 
Ala. ComL art 14, sec. 256, 

Alaska 

Tlie legislature shall by general law 
establish and imaintain a system of 
public schools open to all children 
of the State, and may provide for 
other public educational 
institutions. Schools and 
institutions so established shall be 
free from sectarian control. No 
money shall be paid from public 
funds for the direct benefit of any 
religious or other private 
educational institution. ^/as/;a 
ConsL art. VII, sec. L 

American Samoa 

The government shall operate a 
system of free and non-sectarian^ 
public education. The government 
will also encourage qualified 
persons of (^ood character to 
acquire further education, locally *. 



and abroad, both general and 
technical, and thereafter to return 
to American Samoa to the end that 
the people thereof may be 
benefited. .4,5. Rev. ConsL art h 
sec. 15. 

Arkansas 

[T] he State shall ever maintain a 
general, suitable and efficient 
system of free schools whereby all 
persons in the State between the 
ages of six and twenty •one years 
may receive gratuitous instruction. 
Ark. ConsL art 14, sec. 1. 

It shall be the duty of the General 
Assembly to provide by hw for the 
support o f institutions for the 
education of the deaf and dumb 
and the blind, and also for the 
treatment of the insane. Ark. 
Const, art. 19, sec. 19. 

Arizona 

The University and all other State 
educational institutions shall be' 
open to students of both sexes, and 
the instruction furnished shall bo as 
nearly free as potoible. The 
Le^islature shall provide for a 
system of common schools by 



Source; Citron, C.H. , The Rights, of Handicapp ed "s^nH^n^-c / 
^ (c; Education Commission of the St^tft&s, ]982'. — ^ 
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•iwhicyficc school 
cstaMi^iud and miiinlttincd In every 
school diiilrii't for at hsl six 
months in each yoar, which school 
>hall be o|)un 16 tdl pupils bolwoen 
^ Iho aiiuji ofjix and twenty 'One " 
"'jt.m.^rrii. Const orl. itwc. 6. 

Tlie Legisraiure sfiall alsoenacl 
such liiw^i as shall provide for the 
education and caro of the deaf,;' 
dumb andJiliini. /Im. Co/i^(. drl. 

Califbrriia. 

The liL'iiislature shall provide for a 
syslomof common schools by / ' 
which a free school shall be kipl up 
and suppoiledin mh district at ;, 
h'astiiix months in every year , . ;; 
Ciil. f oih'J. (id 9, A'cc. 5, 

A uonoral diffusion of knowledge 
and intHliijenco bcinii essential to 
the |)n*servation o[ the ri|;hts and 
liherties of the people, the ' 
l.o||ishiture shall encourage by all 
suitable means the promotion of \ 
inli'lktual.scii'nlifict moral, and ' 
aiiricnlUiral imprnvemeni. Cal ^ 

Colorado ' , 

The lieneral assembly shall, as soon 
(1!) practicable, provide for the 
esiiiblishmenl and maintenance'of u 
lhoroii||h and uniform system of ^ 
five piililic schools throngboul the 
stale, wherein all residenis of the 
stale, lu'tweentheaijesofsixand 
Iwenty one years, may be educated \ 
. gralnilouslv .Co/o. Cons/, or/. /X,. 

Kducalional, reformatory and [tenal 
institutions, and those (or the 
bdiL'I'it of the insane, blind, deaf 
and mute, and such other 
inslitniionsas the public good may , 
reipiire, shall he established and 
supjmrted by the slate, in such 
manner as may be prescribed by i ; 
law. Tola Co/is(. (If I, M//.see. i. 

Comiecticul ^ • n 

There shall always he free public '■" ■ 
elementary and se(*ondary schools J 
inlhe bt/ilr.XWi. ComlarlS, 




The Qi'neral Assembly shall provide 
for the establishment and 
maintenance of a general and ' 
efficient system of free public;. ; ; 

^.ichoolsind may require by law- -~ - 
that every chlld^nol physically or 
'mentally disabled, shall attend Ih^ 
public school, unlessleducated'by / 

; other means. Dd Const, art, X sec. 

The General Assembly, . ' 
notwithstanding any other / 
provision of this Constitution, may 
pri/vide by an Act of the General 
Assembly, passed with the . 
coiicurrence of a majority of all the ; 
members elected to each Hbuse, for 
the transportation of students of ' 
non-public, non-profit Elementary 
and High schools. Dc//Co/is(. ar/. 
X sec. 5. ^ 

District of Columbia ' 

The control of the public schools in ^ 
the District of Columbia is vested in , 
a Board of Education to consist of 
eleven members. 4cls RcMi\s lo 
£sl(il}/i5lime/i(()niicDjs(r/c(, ^ 
Disinclo/Colrimiia ' 
Scl[^Gomnm\tmlQomnmnl 
Rcorimmtm Acl, D.C. Code 

Floridi 

/ Adequate provision shall be made 
by law for a uniform system of -free 
|)ul)lic schools and ftir the 
establishment, maintenance and 
operation of insiitnliohspf higher 
learning and other public eijitcalion ^ 
programs that the needs of the 
people may require. Fk Const art. 

No person shall be deprived of any 
right because of race, religion or 
physical handicap. Fk Coiisl. art. 
/,scc.2. 

Georgia 

The provision of an adequate 
education for the citizens shall be a 
primary obligation of the State of 
Georgia, the expense of which shall 
be provided for by taxation; w 



Sjiecial schools, including schools 
; for exceptional children, arc 
authorized. Ga Cond art Vlll, 



institutions as the public good may 
re(tuire, shall be established and ' 
supported by the state in such 
manner as may be prescribed by 
law. Wfl/w Cons/. ar/. X. sec. i. 



^Guarr^^ " 

The Governor shall provide an 
adequate public educational 
system . . : . Guqhi Ortmic Act sec. 

llaiMil 

' The State shall provide for the 
'liiitablishmenl, support and control 
of a statewide system of pubjic \ 
schools free from sectarian control, > 
a slate university, public libraries 
and such other educational ' 
institutions as may be deemed 
desirable, including physical 
facilities therefor. There shajl be no 
discrimination in public education 
.institutions because ofi||ce, 
religion, sex or ancestry; nor shall . 
public funds be appropriated for 
the support or benefit of any 
sectaHan or private educational 
institution^^/taiiCo/is/iflr/.^^ 
sec. i , ^ 

The state shall hlive the power to^ 
provide for the tre/ilmcnt and 
rehabilitation of handicapped 
persons, llawm Const Qrt /X <^c. 



The stability of a republican form 
of government depending mainly 
upon Iheintelligence of tlie people, 
/it shall be the duty of the 
iegislalure of Idaho to establish and 
maintain a general, uniform and 
thorough system of^public, free 
comnioiMchools. Idaho Const ar/i 

jlSducational, reformatory, and \ 
penal institutions, and those for the 
benefit of the insane, blind, (leaf . 
and dumb, and such olh'er 



llllnola. 

A fundamental goal of the People 
. of the State is the educational 
development of all persons to t|ie 
limits of their capacities. The State 
shall provide for an efficient system 
of high quality public educational 
Institutions and service^v^<lucation 
in publbchools through the 
secondary level shall be free. There 
may be such other free education as 
the General Assembly provides by 
law. The State has primary 
. responsibility for financing the 
system of public education.' Ill 
Const (ir/, X, ICC I 

Indiana 

Knowledge and learning, generally 
. diffused throughout a>community, 
being essential to the preservation 
of a free government; itsjiallbethe 
duty of the General Assembly to 
encourage, by all suitable means, 
moral, Intellectual, scientific, and ^ 
agricultural improvement; and to* ^ 
provide, by laW| for a general 
uniform system of Common. ^ 
schools, wherein tuition shall be 
, without charge, and equally open' 
16 all. MConsl. or/. 8. sec./. 

Itihall be the duty of the general 
assembbio provide, by law for the 
suppprt^ institutions for the 
' education of the deaf and dumb 
an(l blind, and treatment of the 
insane. M Coiisl or/. 9, sec. /. 

Iowa 

The Board of Education shall 
.provide for the education of all the 
youths ot the state, through a ' 
system of Common Schools and 



I The IcKlsliilive committee which pifopoM(l thii liniuige recoshlzed thjit this Imm 
expanded (he icope ol cduculion: %t oblective Uial aU penbns lie educated lothc 
limits o( \kb capacities would require ^ixpantlou beyond the tradllioniil public ichniij 
mmt It rccoiinlzci iho need of ihc pcnon with a pliyilcalliandlcipN or menial 
doficiency whu nevertlieleu is cducable." Quoted in Conslitulianal Conimciilary lo ill. 
Const, art; X. site. I (Sinilb-llurd 1911 ). Thcw) cuinincntators lUtc (hiil pmvision 
tliurcfure lupcrcedus a IS&S cascwhlch Imld ihcrc wui no oblii!;)t(on (o provide Irn* 
»!liO(i| tniinint; fur (he mentally liicoinpctent. In I'imv v. Unnnl o/ Wur. of Cliimh US 
III. 2d 19, ti III. tk>c. 131 (197 tl^tlm court licldtlut this provldoiriiimUiicif'UiacUni:, 
and held thai "/w/licllier Ibe Doard has the duly to place the plaintiff hi a spu'ial' 
education ela» can only be ,iiscerlainod by cxuinlniiiK the applicat»lo italulci ami 
reiiulationi. M ' • . ' 



)iueb iichouls kkW he urnatiized nnd 
lirpl in tgel) ichoul dhlrlcl ol leant 
Ihrii'moalbin each /car AAy 
(Iklricl failini!, far (wo coiuicculiye 
ymii, to or^janizu and kucpupa 
sdiuuraiaforcsuid^n)iiybe 
deprived of lliDir poriion oflhe 
sdiool fumUoiiii C(i)iil. ori. JA; 

The General Ak^cmbly thill : 
encouraiieJjyallKuiUhle^m^^^^^^^ 
IbeprumolionorinlolbcluaV 
. Kcivnlific^mural.and aijricullural 
iniprov(}mei)l./oiua(:aiisl.orl./X, 
Sit. 3. 

Kansas , 

No lull ion shall be chari;ed for > 
allLMidanccalany public lichool to 
pupils rcijuircd hy law to attend 
such uphool/Kon. ConHari 6, icc. 

Till' knidnliircshall provide for 
intclkxliial, ducaiibiial. vocalioiuh 
;ind ^cionlific iinpruvunient by 
e^labiisbi»iiaii(f nyinlainini; piddic 
schools, ducatlunalhutitulioiu 
ami rclaledaclivilickwbich niayba 
urniitiizodajiilchaniicdinsiicb 
inannor as may be pruvidiul by law. 

iiisljtiilionk fur Iho benefit of 
inonlidly or physically 
' inciipacilaU>r) or Imndicapped ■ 
pmons, and such olliur benevolDnl 
iusilliilion&ait the pnblic liood may 
rt!i|iMro,iihallbefu&lcr('dby the 
>lal<\ subject to such re||nlationsas 
may hi* prescrjlied by law. Kan.- 
(W/. ur/, 7, iff, h 

The leuislalnre may levy a. 
porn^nenl lax fur the creation of a 
liuildiiii; fund for instiiiitions caring 
for ilidito who arc menially ill, 
roiurihul, viMiitlly liandicappcil, , 
withahandicappiniihearinijlosi, 
Inbirciil^of for cbihiroiuvhoare 
(h'pi'iidenl/h^iilcclcd or delinquent 
iijid in need oKj^^^ 
insliliilional caVor treatment and 
foriuiilitiilions primarily designed 
to provide vocational rebabdilalion 
for bandicitpped pcrsoiu. Kmi 
dmi ur/. I set ft 

Kentucky' 

The liiMJerid Assembly shall, by 

ap '^''lisliition, provide for 

angpj^Qlemofeoinmon 



tchooliUirounhoullheSuicKy.! 
CoMl.ttt,m. .. . 

Loulsiini 

Tlie lenlslature shall provide for the 
education of the peopkof the itate 
and shall esl^ldishand malntaini 
public educulloa lyitem. U Const. 

Maine ' 

A general diffusion of the 
fldvincemenl of education beiHg 
essential to the preservation of the*^ 
ri|;hts and liberties of the people to 
pn^mote this Important object...., 
!l!slhe(dutyorthelegislature)to 
reipare,theieverillownitomike 
. suitable provision, It their own 
expense, for the lupportind 
maintenance of public ichooli, Me. 
Const art WW, ICC. a 

HaryUttd 

The General Assembly^ it ill fint 
session after the adoption of this 
Constitution, shall) by law, 
establish tlli[ou|fhout the itite I ' 
thorouKhindcfficient'iyitemof 
free public schools Jf(/. ComUrl 
VHUae/l ' 

Massachusetts 

Wisdom, and Itnowledge, u well as 
virtue, diffused t'enerally amony the 
hotly of the people, heini! necessary 
for the preservation of their rights 
and liberties; and as these depend 
on spreadine the o|)portunlties and 
advantanesoreducailoninthe 
various parts of the country, and 
among the different orders of the 
people, it shall be the duty of 
legislatures and magistrates. In all 
future |)eriods of thi^ > 
commonwealth, to cherish the 
interests of literature and the/ 
sciences, and all seminaries of them; 
especially the University at 
Cambridge, public schools and 
grammar sdiools in the towns... h 
Ikt Conti ck 5. icc. 2. 

No otherwise qualified handicapped 
individual shall, solely by reason of 
his hamlicap^ be excluded from the 
participation in, denied the benefits 
of, or be sul)jcct to discrimination 
tliider any jirogram or activity 
within the commonwealth. Mm 
CimLmcliinrLCM " 



Michigan \ 

The legislature shall maintain and ' 
support J^syslem of free public 
elementary and secondary schools 
as defined by law. Every school 
districl'shall provide for ^the 
education of its pupils Without 
Wiminatipn aa to religipn, creed, 
race; color or national oAm, Mich, 

Religion, morality and knowTedge 
belAg necessary to good 
government and the happiness or 
mankind, schools and means of 
education shall forever be ^ 
encouraged. Uick Const, art VHh 
secit 

Institutions, programs and services 
for the care, treatment, education 
or rehabilitation of those 
inhabttanlswhoare physically, 
mentally or otherwise acrioudy 
handicapped shall alwayi be 
fostered and supported. Mfc/i. 
Const art W//, sec. & 

Minnesota 

Tlie stability of a republican form 
of government depending mainly 
upon the Intelligence of the |)ouple, 
it is the duty of the legislature to 
establish a general uniform system 
of public schools. The legislature 
shall make such provisions by : 
taxation or otherwise as will secure 
a thorough and efficient system of 
public Si-hools throughout the state. 
Wiim.C<i/istiJrtX///,sw. /. • 



The legislature, may in its 
discretion, providjj for the; 
maintenance and csiablishment of 
free public schools for all children 
between the ages of six ((i) and . 
twcnty-one (21) years.il/iss.Co/ist 

It shall be the duty of the 
>gislature to provide by law for the 
support of institutions for the 
education of llic deaf, dumb and 
blind. A1/SS.CW/. art M<?c»2^'9. 

Missouri 

- |A| general diffusion of knowledge 
and inlelligencc being essential to 
the preservation of the rights and 
liberties of the people, the general 



assembly shall establish and 
maintain free public schools for the 
gratuitous Instruction of all persons 
In this slate not in excess of 21 
yeara.Mo. Cans(.art /A' see. I(4;v .. 

MonUhi . ■ 

The legislature shall provide a basic ; 
system of free quality public . « 
elementary and secondary schools. 
Mo«(. Const arl.Xw'fJ). 
It Is the goal of the people to 
establish a system of education 
which will develop the full : . 
educational potential of each ^ 
person. Equality of educaiiunal 
opportunity ii guaranteed to each 
person of the stale. Afo/tt Const 
crt X,5cc. /. 

(N]openion shall he refused 
admission to any public educational 
institution on account of sex, race, 

religion, creed, poh'ic'll'^li^^'^' 
national origin; Jtfont Const ortX, 

Nebnaki 

The Legislature shall provide for < 
the free instruction In the common 
schools of this state of all persons 
. between the ages of five and ^ 
twenty'Oneyeiri. Tlie Legislature 
may provide for the education of 
other persons in educational 
institutions owned and controlled 
by the stale or I political 
subdivision thereof. Are6. Cons/. 

[In the prohibition against 
appropriation of public funds to 
private schoob, an exception ia 
made for the education of ; 
handica|)ped children;! (t|he 
Legislature may provide that the 
state or any political lubdivision 
thereof may. contract with 
institutions not wholly owned or 
controlled by the state or any 
political subdivision to provide for 
educational or other services for the 
benefit of children under the age of 
twenty'oneycar^whoare 
handicapped, as that term is from 
time to time defined by the ^ 
Legislature, if such services are 
nonscctarian in nature. Nek Coml 
Oft W/.icc.//. 
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TlieleiilslilyroihDilprovMofori 
Multiform nyilohiolcomman 
dtoolsjiywhlcluichaoli^^^^ 
cilabllihcdandinainlaMineiich 
Khotilduiricl illcul tix monlhijn 
evory year, and any' ichool dlilrid 
which liballallovllnilrucliono^^^ 
atlariancbaracler therein may^be 
deprived of ill imiporllonof the 
Inlercslorihepuliiicicliooirund 
duriny aucb neiilecl or Infracllon, ; 
-andlhulciiislalurcmBypattiuch^^^^^ 
lawi as will lend lo'sccurc a {enefil 
alleiulancu of Iho children in each\ 
sclioul dislrid upon said public 
schools tU. flW. 

^ New Hampshire f 

shall be the duty of the 
{(•[{islittorsiandmaeiKirateSjinall 
fuluru periods of tbltuovernmenli 
lo cheriiili the interest of literature 
and tliescii!ncci,atidall vuminarlei 
mil |)iil)lic iichools..« JJi. LW. 

New Jersey ^ 

flu'kiiilalure sjiall provide for the 
luaialcnancc anil support of a 
Ihoruuiih and efficient system of 
frue public schools for the 
inslrucliun uf all the children in the 
stale j^'lwciiMIt" ^^ve and 
i'il|lil({i!nyearil.//.«/.Co/is(. arlJ, 

New Mexico 

A uniform, system of free public 
schools sufficient for the education 
of, and o|)cn to, oil the children of 
schoub^c ill the state sh^ll be 
o.s|!ilili!>bd and midnlainHl. Mill 
Cimt ari .V//. >m l. 

Provision shall be made fur the 
esliildishinent and mainlciiance of a 
system of public schools which 
shall be opni to all the children of 
Ihiislulcandrroufroinscclarian 
cuiilrol, and said schools shall 
idway.sheci)mlucledinl*;ni!lish 

. NewYorIc 
The leiiislalure shall provide for the 
muiiilenanrc and support of a 
syslcmof friiccommnnsdioolSj^ 
wheriiiimlllliediiklr(!iiof tlic slate 

^T.^^^ w« law lu live aB li-iitll"PPe'l chlldrui a Hiilil to i public Klio«r 

ERJC^inrcc//.>iii mtm (wm 



maybeoducited.W.Y/Cflni/.flft 
North Cirollni 

TlieQonoralAiieiiibly shall provide 
bytaxiflonindotherwiififori 
general and uniform lyilem of free 
publlcichooli 'which shall he 
mafntaincd It l^oit iline. monlhi In 
every year, and wherein equal 
opportunities ihili be provided for 
allitudenti.MC.C0ni(.0r/«iX, 

Education encouraged. RelliloDi 
morality and knowledge being 
necessary to good government and 
■ the hippineu ofmankind, schooli, ^ 
librarleaiindjheineaniot 
edudilionahill forever t)p 
encouragedJ.C.ContLflr(./X, 
sec. /. i 

NortjiDakaU 

The Legislature ahall provide for I 
uniform syiflem of .free public 
schools throu|houl theitale.^ MA 
Coiii^flr//yi//,wc/2. 

A high degree of intelligence, 
patriotism, integrity and morality 
on the part of every voter Ini' 
. govciTiment by the people beint 
ncH;essary jn order to insure t|!r 
^ continuance of that government 
and the prosperity and happiness of 
the people, the legisbtive assembly 
shall make provbion for the 
establishment and mainlcnance of a 
system ofpublicschooti which 
shall be open to all children of the 
slate of North Dakota and free 
from sectarian control. This 
; kgislative requirement ihall be 
irrevocable without the consent of 
the United States and the|)eople of 
North Dakota. Ma Const. ar(. 

Olilo 

The general assembly shall make 
such jirpvisions, by taxation, or 
otherwise, as, with the income 
arising from the school Iritst fund, 
.will secure a thorough and 
efficient syslcm of common 
schools llirouiihlwit the state; but 
noreli|jiinisorutlierscct,orsecU, 
shall evitliave any exclusive riiibt 
to, or control of, any jiart of the 



gchobi funds of tills stale.-l 
Cofisl, or/. W,sfcJ, 



Oklaljomi 

The Legislature shall establish and 
malnUlnasystomoffreepublic 
schools wherein all children of the 
slate may be educated. 014 Cons'. 
orU3,icc./. 

The Legislature shall provide for 
the establishment and support of 
Instilutiona for the care and 
education of persons within the. 
itate who are deaf, deaf and mute 
orblind.Olilat'PrtsUr/J3,fM« 

Oregon 

The Legitlative Assembly shall ' 
provide by law for the . 
establishment of a uniform, arid 
general system of common schools. 

'Or.Cons(.or/.V//i.icc.3. 
lennqflvanli 

The General Assembly shall provide 
'for the maintenance of a thoroughi 
and efficient system of public ^ ^ 
education to serve the needs of the 
Commonwealth, fa. Const, flfl.*, 

sec. II 
Puerto Rico 

Every person has the right to an 
education which shall be directed 
to the full development of the 
human iwrsonality and to the 
strengthonInK of respect for human 
fillhts and ftindamcntal freedoms. 
There shall be a system of free and 
wholly nuD'Sectarian public 
education. Ruction In the 
elementary antf secondary schools, 
shall be free and shall be 
compulsoryjnthcplemenlary^ 
schools to the extent permitted by 
' 'the facilities of the state.... ' 
Nothing contained in this provision 

shall prevent the state from 
furnishing to any child ^ 
iion-cducationalservices established 
' by law fur the protection or welfare 
ofchildrcn.i^fi.Coiis/.or/./i,sec. 

■ i 

'Tiie'commonweaith also recognizes 
(|ic existence of the following 



huinan rights: Thiiriiilitufwy i 
person to receive free elementary 
and secondary cducal ion J 
Co[U(.art.ll,ific,20, 

Rhfldelsland ' ' 

[l|t shall he the duty of the general 
assembly to promote public 
schools, and to adopt all means 
which they may defim necessary | 
and proper tosecure to the people- 
the advantages and op|)ortunitiesol 
education. Jl./. Const. flrt./3. sec. 

South Cirolini 

The General Assembly iballproviik 
for the maintenance and support of 
a system of free public schools 
open to all children in the state and 
shall establish, organize and supporl 
such other public institutions of 
learning as may be desirable. S,a 
Coniljr<. X/,iec. 3. . 

SoulbDftkoU f 

The slabillly of I republican form ; 
df government depending on tlie ; 

Morality and inteiligence of the 
people, it shall be the duty of the 
legislature to establish and maintaui 
a general and uniform lyatem of / 
public schools wherein tuition shall 
be without charge, and equally 
open to all; and to adopt all 
suitable means to secure to the 
people the advantages and 
opportunities of education. 

Tennessee 

Hie General Assembly shall providt ' 
for the maintenance, support and 
eligibility standards of a system ol 
free public schools. Tenn. Const. 

<irLl/,«ec.l2. 
Texas 

A general diffusion of knowledije 
being essential lo the preservation 
of the liberties and rights of the . 
people, it shall be the duty of the 
legislature of the sUte to cstUittiil) 
and makesuiUhle provision for tiM* 
support and maintenance of an 
efficient syslcm of public friie 



Bm.mm 



' 3Ti.i..i«u..h«b««toi^^ica In f titKw5;s 

e((lcWiy«l(inolcaiiii!ioiliclio«li 



schools. Tex. Const, art VIII, 
sec. I. 

The Legislature shill provide for 
the establishment and rhaintenahee 
of a ui^irorm system of public 
schooU, which shall be open to all 
children or the State and be Tree , 
rrorh sectarian control, LT/a/i Cofts/. 
art. X. sec. I. . ' 

Institutions Tor the Dear and 
Dumb, and Tor the Blind, are 
hereby established IL . [there] ishall 
be a perpetual ruiidrbr the 
maintenance br said Institutions. It 
shall he a trust fund ^ . . . C7^a/i ' 
Canst, art, sec. 10. 



Vermont 



Laws Tor the encouragement or 
virtue atid prevention or vice and 
immorality' ought to be constantly 
kept inTorce, and duly executed; 
and d competent number or schools 
ought to hi* maintained in each 
town unless the general assembly 
permits other provisions Tor the 
convenient instruction oT youth. 
Vi. Const, ch. U see. 64. 

Virginia . 

The General Assembly shall provide 
Tor a system of Tree public 
elementar^' and secondary schqols 
for all children throughout the 
Commonwealth and shall seek to 
ensure that an educational program 
or high quality is established and 
continuallv maintained. Va Const, 
art. VIII SVC. 1. 

Standards or quality , . . shall be 
determined and prescribed by the 
Board! of Education, subject to 
revision only by the General 
Assembly: Va. Const. arL VIII, sec. 
2. ■ , 

The General Assembly shall provide 
Tor the compulsory elementary ahd 
secondar>' education of every 
eligible child or appropriate ages,, 
Va. Const, art. VIIL sec, 3. . 

Virgin Islands 

(No provision in Constitution). 



Washington 

The legislature shall provide for a 
gentrnl and uniform system of 
public schools. tVas/i. Consf, art 
IX, see. 2. 

It is the paramount duty or the 
state to make ample provision for 
the education of all children 
residing within its bbrders, without 
distinction or prererence on : 
account of race, color, caste, or sex. 
Wash. Const, art. IX, sec. L • 

West Virginia 

The.legislature shall provide, by 
general law. Tor a thorough and 
erflcient system or free schools. 
\Y. Va. Const. art. Xll. sec. I. 

The legislature . . . shall, whenever 
it may be practicable, make suitable 
provision Tor the blind, mute and 
insane, and Tor the organization oT 
such institutions q( learning^ the 
best interests ot general education 
in the State may demand. IK. Vd _ 
Const, art. XII, see. IZ 

Wisconsin; 

The legislature shall provide byjaw, ; 
for the establishment of district . ' 
schools, which shall be as nearly , 
uniform as practicable; and sucb 
schools shall be Tree and withputj, & ,: 
charge Tor tuition to all children 
between the ages o^ 4 and 20 years; 
and no sectarian instruction shall he 
allowed therein; but the leg^islature :^ 
by law may. Tor the purpose of ^ ' J 
religious instruction outside' the 
dbtrict schools, authorize the ' 
release of students during regular^^ 
school hoixrst, Wis. Const: arti lO, 
see. 3. y ' . _ v., ' 

Wyomintf. ' ^ 

The legislature shall iyoyide rpr the 
establisKmentand maintenance pf a 
complete and unirorm system of^ 
public instructioh,.embiracing Tree 
elementary schbbls of every heeded 
kind and grad^, a uhiveinity with 
such technical and proressiohaV 
departments JAS the public gpjpd' V; 
may, require and the means pf tjie/ 
staU allow, and sucii oflher V 
institutions as may be necessary^ 
\yyo. Const. art.^Jt sec. 
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' ^J: AMER^CAKL^A«(OA ; 
/jjf NO ' pr 6<9;^]tiori . \ 



Ye'sp "[Mhenever^^^ his or her 



^v" ;Qphtfolr\^^ those 

/^r ; .rqM^nlM^a as^fi|^ be 

v"^<4i^ such person* 

niakis^^^ school district 

' VM for financial 



ArK* Sta t . Anifw sec |(0-1 545 U?^^ 

'.'^.-^ -Tftere^^^^ Vlso pr^r*ision fdr financial aid to a student 

' J" le^ta^^^^^ schoolr but it 

v>> V/^ ilp^^ equal 

• prb^iKition Ann. sec. 80-1530 





ARIZONA ■■■f-'- 
Mb prbvisi^h. 

CALIjPORNiA ^ 
No provision. 



COLCRAPO ; V 
No prpvisi^n. 
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TftBLE>7I (H ) // P 



CONNECTICUT ' 

Yea. Private achpola may receive the direct coats of 
programs deaigned to increaae^ the educational 
aohievanent of- diaaid van taged children as designated 
under the federal Title I of the Elementary* and 
Secondary Education Act of 1965. Conn. Gen. Stat. Ann. 
aec. 10-266 (1) (West 1958) . 



DELAWARE - 
No provision. 

DISTRICT OF COLUMBIA 
No provision. 

. - y ■ V, ■ , ' . ■ ; ■ ■ . ■, 

FLORIDA 

No provi-siori. [- 

GEORGIA ■ : ■ . ■ ' ° 

Yes. Tuition costs may be reimbursed to par ejits wishing 
to send their children to nonsectarian private> schools, 
if the cdunty board determines that a need exists for 
such payments.^ The grants are rest^fcted to students / 
attend ing a pr ivjite school vrti ieh meits min imum acadan ic 
standards prescribed. by the State Board of Education. . 
The state superintendent must furnish a list of private 
schools meeting auch standards. Regulations governing 
the grant program may not deal iri any manner witif; the 
requirements of the private school relating to • 
eligibility of pupils who may be admitted, or with the 
physical ' plant fafcilities of the school. Ga. Code Ann. 
sees. 20-2-640 through 20-2-650 (1982). 

GUAM' ' .... ] ■ 

Nb. provision, w ' 



HAWAII ^ _ : 

No provision. 

IDAHO -. ; ^* ■ ■ ; ■ • 

No provision. • 

■ ILLINOIS . . - ' ■• \ 

No general ?;provisiQn. . See , People ex . rel Klinger v. 
iiowlett , 305 N.E.2d 129 (1972) (holding a previous graiit 



plan unconstitutional) . However r there la a state £und 
established to provide grants for Innovative secular - 
educational programs in publi6 or private schools. 111. 
Ann. Stat. ch. 122, sees. 1051 through 1070 (Smith-Hurd 
Supp. 1983} . ■ , 

■INDIANA j , 

No provision.. j ! 

IOWA • 
No provision. i 

KANSAS* ; ■ ^ ' : ■ •- I 

No provision. " 



KENTUCKY . ~ ^ 

No provision. 

LOUISIANA ^ 

Yes. Parents whose income does not exceed $7,500.00 per 
year, and whose child attends a nonpublic school shall 
be reimbursed $50.00 per student in grades 1 through f< 
and $75.00 per student in grades 9 -through 12. La. Rev. 
Stat. Ann. sees. 17:2990.1 through 17:2990.6 (West 
1982).. / 



MAINE ■ 

Yes. "A private secondary school may be approved for 
the receipt of public funds for tuition purposes only if 
it: meets the requirements for basic school approval 
. . . 5 is non-sectarian . . . ; is, incorporated under 
the laws of the State of Maine or of th^ United States; 
and complies with the operating and auditing 
requirements- of [the State Board of Education] . Me. . 
Rev. Stat. Ann. tit. 20-A, sec. 2951 (1983). 

MARYLAND o 
No provision. 



MASSACHUSETTS 
No provision. 



MICHIGAN ■ 

No. "No school dii^trict shall apply any of the moneys 



6 



received froio primary achool funds to , any achool of 
sectarian character . . . Mich. Comp. Laws Ann. sec. 
340.366 (West 1976). , ' 

"Nothing in this [private achool 1 act contained shall be 
construed so >s to permit: any parochial denominational , 
or private achool to participate in the distribution of 
the primary school fund Mich. Comp. Laws Ann. sec. 
388.577 (West 1976). • 

MINNESOTA""V— ' \ 

No provisiop^. 

MISSISSIPPI 
No provision. 

MISSOURI 

No provision. 



MONTANA . 
No provision, 



NEBRASKA 

No provision. 

NEVADA 

No provision. 



NEW HAMPSHIRE 

No provision. However a "test of education voucher 
programs" when federal funds becora? available is 
authorized. The programs "are intended to aid students 
and not, to aid any particular school or typ6 of 
school." N.H, Rev. Stat. Ann. sees. 194-A:1 through 
194-A: 8 0.(1977) 



NEW JERSEY 
No provision. 

NEW MEXICO 
No provision. 



NEW YORK 



■ "y< .■ ' TABLE . VI (H ^3 : 



.v7, . 



No. A statute providing fot grants to private schools 
for maintenance and repair, and tuition reimbursement 
fior low income parents was held unconatituional. 
Committee for Public Education v. Nyguiat . 413 0.3. '756 
(1976) (conatrutng n. Educ , Law sees. 549 through 553, 
and sees, 559 through S63 (McKlri^^ . 



NORTH CAROLINA 
No provision. 

NORTH DAKOTA 
No provision. 



OHIO ^ 



-Yes^ Nonpublic schools are reimbursed (not to exceed 
$100.00 per pupil) for the' "[ajctual mandated service 
administrative and clerical coat incurred by such school 
. . . in preparing maintaining, and filing reports, 
forms, and records, and in providing such other 
administrative "and clerical services that are not an 
integral part of the teaching process as raa^ be required 
by state law or rule , . . Ohio Rev. Code Ann. sec. 
3317.063 (Page Supp. 1982). 

OKLAHOMA' 
No provision. 



OREGON 

No provsion. -j 
PENNSYLVANIA 

Yes. The Parent Reimbursement Act for Nonpublic 
Education creates 'the Parent Reimbursement Fund which 
allows tuition reimbursement -for quarifying 'parents of 
$75 for each child enrolled in a private elementary 
school or $150 for each child enrolled in a secondary 
school or the actual amount of tuition, whichever is 
less. Pa. Stat. Ann. tit. 24, sec. 5706 (Purdon Supp. 
1983). See, Pa. Stat. Ann. tit. 24, sees. 5701 through 
5710 (Purdon Stipp. 1983). 



PUERTO RICO 
No provision. 



RHODE ISLAND 



Mo pcovlalon. 



SOUTH CAROLINA 

No pcovialon. A tuition' program (S.C. Code sec. 
59-41-20) w«« declared unconatitutionai in Brown v. 
. South Carolina 3tate Bd. a£ Educ. f 296 F. Supp; 199 
(D.S.C. 1968) . ' 



SOUTH DAKOTA 
No provision. 



TENNESSEE 

No provision.' 



TEXAS 

No provision. 
UTAH 

No provision. 



VERMONT 

No. An earlier aid statute which paid salaries of 
private school teachers was held unconstitutional in 
Americans for Separation of Church rand State v. Oakev / 
339 F. Supp. 545 (D. Vt. 1972). ~ ~" 



VIRGINIA 

No provision. 



VIRGIN ISLANDS 

Yes. ^Subsidies from. Government funds available for:, 
such purpose may be gran te^^^^ to , schools other than public 
schools ... . . 

However; no s^ or financial help shall be given by 

the Government to denomihatidhal or sectaria'n Schools or 
institutions. Subsidies may be withdrawn*^at any timV by 
the Board upon the recommendation of the Commissioner." 
V.I. Code.'Ann. tit. 17, sec. 191 (19^6). 



WASHIl 
No provision. 

WEST VIRGINIAvi'v^ 
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TABLE VI (H) , P. 6. 



No proviaion*, 



WISCONSIN . 
No pvoviaion* 



WYOMING 

No provision. 





ERIC 
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TABLES -C 



/ 



DO STATE STATUTES REQqi RE ST0DE.NT3 IN PRIVATE SCHOOLS 
TO TAKE ANY FORM OF TEST? 



COPYRIOHTSD, BOOCATION COMMISSION OF THE STATES » January 12 



ALABAMA ' • 

No provision". ' V 

ALASKA , . ' V./ 

Yea. Private schools have an option between using 
certified teachers or testing the children. A child, is 
excused from compulsory attendance in a' public school if 
the child is in '*attendance at a private school- in which 
the teachers are certified . .. . or . , . in attendance 
at a private school in which the average student 
proficiency is not less than the average proficiency 
found in the public schools in the area as measured by 
national achievement t^sts . . .. .** Alaska S}:at. sees. 
14.30,010(b) (1) (A) and (C) (1981) . "The Commissioner 
may furnish final examination questions for eighth grade, 
pupils in private or denominational schools and grant 
eighth grade diplomas in the same manner as in the 
public schools." Alaska Stat. sec. -14.45.020 (1982) . 



AMERICAN SAMOA 
No provision- 



ARKANSAS 

No provision, ^ 




ARIZONA 

No provision. 



CALIFORNIA 
No provision. 



COLORADO 

No provision. 



n 
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CONNEaTICOT 



xvi 



Thvva a ninth grad* atdttwldb pi?o£loi9nQy 
•xftmination, qoviulng butio Kandlng^ Xanguagt «rti and 
mathtmatlaa ikiUa. Tha taat applita to, puDilt In 
publla aahoola and tndowad oc inootpouatad privatt 
aohoola. Although pupila who taatad balow tha itatawlda 
laval of axpaatad paefoKinanoa muat ba annually ettaatad, 
no aqhool (publla or prlvata) la oarinlttad to xiquiea 
aahlavamant o£ a aatlafaotojcy taat acoea aa a graduation 
raquiramant. Conn. Qfn* Stat. Ann. aac. 10-14{) (Waat 
Supp. 1983) . 



DELAWARE - 

Yaa. In ordar to qualify for an ixamptlon from tha 
public achool attanda^ca raqulramant a child nluat taka 
"a writtan axamlnation" to ahow t^at ha la "alaawhar* 
receiving raqular and thorough inatruction in the, 
aub^acts praacrlbad for tha tha public acho^o la of tha 
Stat», in a mannar aultabla to children of the aama age 
and-^taga of advancamant." Dal. Code Ann, tit. l4; aac. 
2703>^a) (Supp, 1^2) . Howevarr a writtan cartlficata 



©videnc^' to achool offlciala that the child la 
receiving "regular and thorough inatruction aa 
required." pel. Code 'Ann. tit. 14, aec. 2703 (b) (1981) . 



GEORGIA 

No provision. 



GUAM 

No provision. 



HAWAII 

No provision. 

IDAHO 

No provision. 




taachar "ahall be aatisfactory 



DISTRICT OP ^COLOMBIA 
No provision. * 



FLORIDA 

No 'provision. 
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ILLINOIS 

No provision. 



INDIANA 

No provision. 



IOWA 

Yes. Private schools seeking exemption from state 
curriculum requirements must offer "proof of 
achievement based on testing or evaluation."' Iowa 
Code Ann. sec. 280.3 (West Supp. 1983). Also, "The 
board of directors of each public school district and 
the authorities in charge of each private school shall' 
. . ,€^stablish and implement continuously evaluated 
. . '.^^^^^^p^^ of pupil 

achievement:." Iowa Cdde Ann. sec. 280.12(3) (West Supp. 
198.3)/ ' . > 




KANSAS . . 

Yes. "fl]t is the purpose of the educational system in 
Kansas to insure that each pupil is afforded similar 
opportunities for learning without regard to local 
geographical differeiices or varying economic factors 
. . . [t] he state in cooperation with schools may 
determine whether such purpose is being accomplished 
through development and administration of a minimum 
competency assessment program." * Kan. ,Stat. Ann. sec. 
72-9401 (Supp. 1982). Tests are given in the second, 
fourth, sixth, eighth and eleventh grades. \ Kan. Stat. 
Ann. sec* 72-94Q4 (Supp. 1982) . 



KENTUCKY \ ,^ • ''^t^^:' ' 

No. But see kintucky Sfe^^f'Bd. for Elementary & 
Secondary Educ. v. Ruda3ilfi f589 S.W.2d 877 (Kv. 1979) 
(holding that 4 f th^e legisl^ure wishes to monitor the 
work of private arid parochial schools in accomplishing 
the constitutional purpose of compulsory education^ it 
may do so by an appropriate standardized achievement 
testing program, and if the results show that one or 
JmVre private or parochial schools hdve failed to 
MSs^^isonably accomplish the constitutional puropse, the 
^Commonwealth may then withdraw approval and seek to ^ 
close them for they no longer f ulf ill/^the/purpose- of 
"schools.") . / Y . 



.LObiSIANA^^ 

NO provisionwf 



xvUi 



Mo provision. 



MARYLAND 

Mo provision. 



MASSACHUSETTS 
Mo provision. 



MICHIGAN 

No provision. 



MINNESOTA 

No provision. 



MISSISSIPPI 

No provision. |S 



MISSOURI 

Yes. "Mo pupil shall receive a certificate of X; 
graduation fyom any public or private school ... 
unless he has satisfiactorily passed an examination on 
the provisions and principles of the constitution of the 
United States and of the state of Missouri^ and in 
American history and American institutions." Mo. Ann. 
S^at. sec. 170.011(1) (Vernon 1959) . 



MONTANA 

No provision. 



NEBRASKA 

No provision. 




tes. > Children nili'st paiss%n; ,exeiminati^ on. th#^constitut ion 
of Nevada and the United ?^tates,v Nev, Rev.v^Stat. sec. 



394.150 (1979). 4 



NEW HAMPSHIRE- 
No* provision.. 



NEW JtRSEY . 
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competency t4st .required for high school diplomas. It 
does not mention private school students, but probably 
applies to them. M.J. Stat. Ann. sec. J.8A:7C-1 through 
7C-9 (West Suop. 1983). / 



NEW MEXICO 
No provision. 



NEW YORK, ' • , • 

No. However, there is a state Regents' testing program 
of high school students, which is open to any student*. 
N.Y. Educ. Law sec. 208 (McKiflney 1969). 



NQRTH CAROLINA ^ . 

Yes. "Each private church school or school of religious 
charter shall administer, at least once in each schoQl 
year,, a nationally standardized test, or other • 
nationally standardized equivalent measurement selected, 
by the chief administrative officer of such school, to • 
all students enrolled or regularly attending grades one^ 
two, three, six and nine. ' The -nationally standardized 
test . . . must measure achievement in the. areas qf 
English grammar, reading, spelling and mathematics." 
N.C. Gen. Stat, sec, il5C-549 (19fl3) . '"To assure that 
all high schoor'gr.aduates possess those minimum skills 
and that knowledge thougl\t necessary to function in 
society, each private church school or school of 
religious charter shall administer at least once in each 
school year, a nationally standardized test or other 
nationally standardized equivalent measure selected by 
the chief administrative officer of such school, to all 
students enrolled and regularly attending the eleventh 
grade." N.C. ijGen. Stat. sec. 115C-550 (1983).' 



NORTH DAKOTA 
.No provision. 



OHIO 

No pr.oyision. 



OKLAHOMA 

No provision. 



OREGON • 
No provision. 



PE.NMSYLVANIA 
No provision. 



PUERTO RICO 
No provision. 



RHODE JStAND 

Yes. Pupils a t:t ending elementary and secondary aporoved 
schools\^hall |be administered tests under the 
supervision of the state department of education in 



acco;rdance with 
16-22-9 (1981). 



said program.** R. I. Gen. Laws sec. 



SOUTH CAROLINA 
No provisldn. 



SOOTH DAKOTA ] 

'Yes. '^The child [in alternative instruction] shall 
annually take a [nationally standardized achievement test 
of the basic skillsr such test to be the same as the 
test designated I to be used in the public school district 
where the child is instructed.** S.D. Codified Laws Ann. 
sec. 13-27-2 (1982) . 



TENNESSEE 

No. But see ** Local boards may place students 
transferring from a church related school to a public 
.?dhodl in a gradb level based upon the student* s 
performance on attest administered by the board for that 
purpose."^ Tenn. Code Apn. sec. 49-5203 (1977). 



TEXAS 

No provision. 



UTAH y 

No provision. 



VERMONT 

No provision. 



VIRGINIA / 



VIRGIN ISLANDS . 
No provision for private schools 



WASHINGTON 
No provision. 



WEST VIRGINIA , ' 

Yes. Private Schools which do not choose to be approve 
by county boards of education must participate in a ' 
comprehensive basic skills standardized testi^ng program 
to meet county board approval requirements. Annual 
testing is to be done in English, grammar, reading, 
social studies, science apd mathematics. School* 
composite test results shall be furnished to the state 
upon request, if such results, fall below the fortieth 
percentile on selected tests for any single year, the 
school shall begin a remedial program, if results 
continue below that level ^or more than two consecutive 
years, attendance at the school will no longer qualify 
students for an exemption from compulsory public school 
attendance until the standards are met. W. Va. Code 
sec. 18-28-3 (Supp. 1983). 

WISCONSIN . .. 

No provision. . 

' ■ . • " ' • ■ - 

WYOMING 
No provision. 
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ALABAMA 

Ala. Code sees. 16-28-1 through 16r28-24 (1975 & Supp. 1982). 



ALASKA , 

Alaska Stat. sees. 14. 30. OlO'through 14.30.050 (1982). 



AMERICAN SAMOA 

Am. Samoa Code Ann. sees. 16;0302 through .16. 0308 
(1983) . 



ARKANSAS 

Ar!c. Stat. Ann. sees. 80-1501 through 80-1516 (1980 & Supp. 1983) 
ARIZONA 

Ariz. Rev. Stat. Ann. see. 15-801 (Supp. 1982). 
CALIFORNIA 

Cal. Edue. Code sees. 48200 through 48342 (West 1978 & 
Supp. 1983) . 

COLORADO / 

Colo. Rev. Stat. sees. 22-33-101 through 22-33-109 (1973 
& Supp. 1982) . 



CONNECTICUT ^ ( 

Conn. Gen. Stat. Ann. sees. 10-184 through 10-201 (West 
1958 fi Supp. 1983). ' 

DELAWARE » 

Del. Code Ann. tit. 14, sees. 2701 through 2712 (1981 & Supp. 1982 
DISTRICT OF COLUMBIA • 

D.C. Code sees. 31-401 through 31*-413 (1981) . ^ > 
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FLORIDA ■■ 

FI9. Stat. Ann. sees. 232.01 through 232.277 (West 1977 . 
& Supp. 1983). / 

GEORGIA 

Ga. Code Ann. sees. 20-2-690 through 20-2-702 (1982). 

, GUAM - ■ / » . 

Guam Code Ann. tit. .17, sees. 6101 through 6109 (1982). 
. HAWAII 

Hawaii Rev. Stat. sees. 298-1 through 298-26 (1976 and Supo. 1982) 
IDAHO A 

Idaho Code sees. 33-201 through 33-208 (1981 and Suoo. i 
1983) . I ' 

ILLINOIS 

111. Ann. Stat. eh. 122, sees. -26-1 through 26-12 ' 
(Sraith-Hurd 1970 and Supp. 1983). 

INDIANA ' ' ■■■ > 

Ind; Co^e Ann. sees. ,20-8.1-3-1 through 20-8.1-3-20 
(Bqrns i980 fi Burns Supp.- 1983) . 



IOWA v-^ 

Iowa Code Anih. sees. 299.1 through 299.24 (West 1981 and Supo. 198 

. . ■■ . ■ • 

KANSAS ' 
Kan. Stat. Ann. sees. 72-1101 through 72-1116 (1930) . 



KENTUCKY . 

Ky. Rev. Stat. Ann. sees. 159.010 through 159.990 (1980 

& SupL . 1982 )_. 



LOUISIANA . . . 

La. Rev. Stat. Ann. sees. 17:221 through 17:226 (West 
,1982 and Supp; 1983) . 



E^- ■ r '^'^ -::~: ''\:/ ^-^^^ 



Me. Rev. Stat. Ann. tit. 20-A, sees. 5001 through 5053 (1983). 

MARYLAND ' ■ . \: ' \\ ■ ^ ' ' ,• ' r, ^ ■.' \ 

Md. Educ. Code Ann. sees. 7-301 through 7-303 (1978 and Supp. 1983) 

MASSACHUSETTS ' 

Mass. Gen. Laws ch. 76, sees. 1 through 20 (1982). 

• ■■■ ■ ' 

MICHIGAN 

Mich. Coinp. Laws Ann. sees. 380.1561 through 380j1599 
(1976 & West Supp. 1983) . 

MINNESOTA 

Minn. Stat. sees. 120.05 through 120.15 (West 1979 s. 
Supp. 1983) . 

MISSISSIPPI 

Miss. Code Ann. sees. 37-13-91 through 37-13-105 (1972 
and Supp. 1982). 

MISSOURI 

Mo. Ann. Stat. sees. 167.011 through 167.191 (Vernon 
1959 and Supp. 1983) . ' 

MONTANA 

Mont. Code Ann. sees. 20-5-101 through 20-5-108 (1981). 



NEBRASKA 

Neb. Rev. Stat. sees. 79-201 through 79-216 (1982). 



,NEVADA 

Nev. Revi Stat. sees. 392.040 through 392. 150 (1981) . 

NEW HAMPSHIRE ' ' ' 4''f$i\ 

N.H. Rev. Stat. Ann. sees. 19'3:1 €hrough 193:7 (1977). ^r^^i^:;'' 



NEW JERSEY ' 

N.J. Stat. Ann. sees. 18A:38-25 through 18A;38-31 ..(West 

1968 & Supp. 1983). ' ' 



NEW MEXICO 
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N.M. Stat. Ann. sees. 22-12-1 through 22-12-7* (1978 and Suoo. 199> 
and N.M. Const, art.. XII, sec. 31. 

.... . ■ . ' > • t _ ..... ■ , .,■ ■ . . 

NEW YORK ■ 

M.y. Educ.^Law sees. 3201 through 3234 (McRinney 1981 & 
Supp. 1982) . 

NORTH CAROLINA ' 

N.C. Gen^ Stat. sees. 115C-378 thro^ugh 115C-385 (1983) . 
NORTH DAKOTA / ' 

N.D. Cent. Code sees. 15-34.1-01 through 15-34.1-05 

(1981 &, Supp. 1983). ,^ ' 

OHIO ■ . , \ ■ : ' ■ ' 

Ohio Rev. Co'de Ann. secs^ 3321.01 through 3321.9^ 
(Page 1980 and Supp. 1982). 

OKLAHOMA 

bkla. Stat. Ann. tit. 70, sees. 10-101 through 10-108 
(West 1972 and Supp. 1982) . 

■ * ' ' ' 

OREGON 

Or. Rev. Stat. sees. 339.005 through 339.030 (1981) . 
PENNSYLVANIA , 

Pa. Stat. Ann. tit. 24, sees. 13-1326 through 13-1357 
(Purdon 1962 and Supp." 1983) . v 

PUERTO RibO , 

P.R. Laws Ann. t-t. 18, sees'. 71 through 81 (1974'fi 
Supp. 1982) .• 

^ ■ . ' ' ' 

RHODE ISLAND ^ 
R. I. Gen. .Laws ^^sees.- 16-19-1 through 16-19-9 (1981). 

SOOTH CAROLINA":/- 

S.C. Code sees". 59-65-10 through 59-65-90 (1976 and 

Supp. 1982J . ' ^ . 



Q ' ■ SOOTH DAKOTA^ : ' 
EJ^ ^^.D. codified vL^vfs^A^ sees. 13-27-1 through 13-27-28 
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(198 2) . . *^ 

TENNESSEB '.'.v 

Tenn. Code Ann. sees. 49-1701 through 49-1777 

(1977 and Supp. 1983) . 

TEXAS 

Tex. Educ. Code Ann. sees. 21.032 through 1.040 
(Vernon 1972 and Supp. 1982) . 

Utah Code Ann. sees. 53-24-1 through 53-24-9 (1981). 



VERMONT 

Vt. Stat. Ann. tit. 16, sees. 1121 through 1129 (1974 S Suod. 1983 



VIRGINIA 

Va. Code sees/ 22.1-254 through 22.1-269 (1980 and Suop. 1983). 



VIRGIN ISLANDS 

V.I. Code Ann. tit. 17, sees. 81 through 97 (1976 and Supp. 1982). 



WASHINGTON 

Wash. Rev. Code sec. 28A.27 (1982). 



WEST VIRGINIA 

W. Va, Code sees. 18-a-X through 18-^8-10 (1977 & Supp. 19§3),>. 

t ■ ,' ' ■ ' 

WISCONSIN V 
Wis. Stat. Ann. sec. 118.15 (West Suop. 1983) 



WYOMING 

Wyo. Stat. secA. 21-4-101 through 21-4-107 (1977, a s° amended , Suoo 
1983) . 




TABLE -E 



It is interesting. to Compare the standards that are applied 
for^home instruction in the context of their applicability 
to teleconununications-based learning. For example, as will 
be seen in^ the accompanying matrix, a third of the states 
have established minimum daily hours for the provision "of 
instruction in the public schools, and many of these have 
carried^ these same hours over into the requirements for 
informal-home" instruction. Be'^^extension, a telecom- . 
^munications based system would have to comply with the same 
temporal standard, raising the question of how such a rule 
could be^enforced, and, of greater importance, whether therff 
is an effective equivalency between one , hour of classroom 
instruction and an hour before a computer console. The sta- 
tutory^ provisions do not take these factors into account. 

The accomp^yi'nt matrix is derived from information provided 
by the Education Coraniss ion o^ the States. Copyright EdS 
1984 • 
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' ' STAT^ TABLES 

Description of Columns: 

■ > '• ^ . , ^ ^ ■ • . ■ . ^ 

#1. Minimum number of hours of instruction required .under state law. 

(ir(D) (DT > > - 

#2. Minimum number of days of instruction reqiiiiied under state law. 

{II (D) (2)y> 



Does state compulsory education law provityiirexception for home 
instruction? (II (E) (2) ) T 



#4; Is hoi^e instruction expressly permitted under state law? (IV) 

#5. If home ins true tioin is permitted, does state law require 

t a minimum number of hours of instruction? If so, how many? 
(IV(D)(1)) • ^ 

#6. If home instruction is permitted, does state law^require 

a minimum number of days of instruction each year? If so, 
how many? (IV(D) (2) ) 

#7%. If home instruction is permitted, does state law require the 

"submission of curricula or other materials to public officials 
for review? If so, to .whora?(IV(D) (4) ) i' 

#8. If home instruction is permitted, does state law require the 

program be -registered or approved by public officials? If so, 
by whom? (IV (C)) ' ' . 

#9. . Does state law excuse a child from compulsory attendance on 
the basis of distance from school? If so, what is the basis 
for the exception? (Number is miles.) (11(E) (,6)) 

#10. Does state law excuse a child from compulsory attendance on 
. ^the basis of handicap? Who grants exception? (ri(E)(7)) 



Source:* State Legislative Policies on Private Education, 
Law and Education Center, Education Commission of 
' the States, 1984. I^umbers; in parentheses refer to 
the table designations in the referenced report.' 
O ECS 1984. ^ 



Column Number: 1 

Table Number I ID 

(See Notes) - (1) 

ALASKA 4 

ARKANSAS 5 

ARIZONA (a) 



CALIFORNIA (b) 

COLORADO T NP 

CONNECTICUT 4(c) 

DELAWARE NP 

DISTRICT OF' NP 
COLUMBIA 

' f: 

FLORIDA 4-5 

(d) 

GEORGIA ' NP 

(e) 

'HAWAII NP 

IDAHO * NP 

ILLINOIS " . NP. 

ERJC. 



STATE TABLES 



2 


3 




5 


6* 


7 


8 


'9 


10 


I ID 
(2) 


HE 
(2) 


IV 


IVD 

(1) 


IVD 

X V w 

(2) 


IVD 

(4) 


IVC 

X V w 


' HE 

X Xi-J 

(6) 


HE 

X XU 

(7) 


140 
(a) 


(a) 


Y 

(a) 


3 

(a) 


140 


Y-L 


Y-S 


2 

(a) 


Y-L 


.180+ 


Y 


Y' 


4 


(a) 


Y-L 


Y-L 


2 

d) - 


Y 


150 


NP 


MP 










MP 


Y-T. 

X Lj 


175 


Y 


y , 

(c,d 
e) 


MP 


MP 


M 


X Lj 


MM 

(e) 


Y-T. 
X Lj 


NP 


Y 


Y 

(a) 


3 


175 


NP 


NP 


NP 




172 


Y 


Y 


MP' 


MP 


MP 


MP 


MP 

ii IT 


Yx 

X A 


180 

JL \J \J 


fa) 


(g) 


MP 


MP 


MP 


MP 


MP 

11 Jb 


Y-S 

X ■ ki^ 


lan 

X o u 


Y • 

X 


Y 
(b,f 


MP 


> MP 


MP * * 


X La 


MP 


X JU 


NP 


(a) 


(g) 




(b) 


Yt 


Y 


NP 

1 


Y-S 


180 


(a) 


Y 

(a) 


NP 


NP 


NP 


NPV 


NP 


Yr-L 


180 


N 

(b) 


NP .' 


- 

i 




-■ 




^NP y 

• 


Y-L 


NP 


Y 


Y ' 
(f) 


NP 


NP 


NP 


NP 


NP 


Y-L 

(a] 


NP 


(a) 


Y 

(g). 


. NP 


NP 


NP 


Y-L 


NP ' 


Y-L 


185 


NP 
(c) 


'NP 


NP\- 


/;np~ 


NP- 


NP ~ 




!y-x; 



XXX 



INDIANA 

IOWA ' : 

KANSAS 
KENTUCKY 



LOUISIANA. 



NEW HAMPSHIBE 

ERJC , 



, STATE TABLES (2) 
NP NP Y Y NP NP NP 

' (g) 

NP 24 (a) Y ; (c) (b) Y-L 
weeks (a,g) 



5-6 180 NP NP - ' - 
(d) 

6 185 N NP - - ' - 

(d) ' 

5 180 Y Y^ NP NP NP NP 

, (f) 



NP NP Y-L 



Y-L . NP * Y-L 
(b) 

- NP Y 
NP Y-S 




2.5 Y-L 
(b) 
.1.5 
(c) 



MAINE 

s, ■ 


NP 


180 


Y 

• 


Y 
(b,f 

jg) 


NP 


NP 


NP 


NP 

• 


N 

(f) 


NP 


MARYLAND 


, 3 


180 
(b) 


(a) 


Y 

(g) 


NP 


NP 


NP 


NP' 


NP 


Y 


MASSACHUSETTS 


NP 


180 


Y 


(b) 


NP 


NP 


NP 


NP 


Jnp 


Y-S 


MICHIGAN 


NP 


180 
(c) 


NP 


NP* 
(a,g) 


NP. 


NP 


NP 


NP 


2.5 

(g) 


NP 


MINNESOTA 


NP 


175 


NP 


NP 










NP 


Y-L 


MISSISSIPPI 


5 


155 


Y 


Y 

(b) 


NP 


NP 


NP 


Y-S 


NP 


Y-L 


MISSOURI 


6 


NP 


(a) 

■ ■ ^ . 


. Y 
(h) 


(b) 


(b) 


NP 


NP 


NP 


Y-L 
(c) 


MONTANA 


•ft 


180 


Y 


Y 

(b) " 


NP 


NP 


NP 


Y-L 


.NM 
(e) 

• 


Y-L 
(d) 


NEBRASKA . 


NP 


- 175 


NP 


NP 










NP 


Y-L 


NEVADA 


NP 


180 


Y 


Y 


NP 


NP 


NP 


NP 


NM 


Y-L 



(b,g) 



6 180 NP NP 



•(h) 

- ..NP Y-S 



iood. 



:^TATE TABLES (3) 



NEW JERSEY 

HEW YORK 

JlORTH CAROLINA,' 
« NORTH DAKOTA ^ • 

OKLAHOMA 

•' V PENNSYLVANIA 
PUERTO RICO 
/ RI^ ISLAND " 

V SOUTH ^CAROLINA 

• . ■ > ■ . ' ■ • • ■ '.^ 

f SOUTH DAKOTA 

'•^ TENNESSEE , 

. TEXAS '^^y'.:'; 
»■-.•■. * 

. : jCJTAII' 



! (a) 




|a) 

.• -.'.'Id-' 


(9) 


NP 


(e) 




NP 


■ V 
















' NP 


190+ 




<■ Y 








' eg) 


■ " 6 


180 


NP 


NP, 


(f) 








.180 

0 


NP 


NP . 






Y 


• Y : 








V (i) 



WP ... Y-L . 

NP ^.NP^IflHP.: n':^-s/.i^^M 



;NP ..Nj|^^ Y^#;:p,. 



. (f) v: 

■5M-yUQ,'%'T:' --^^^ '(b) -03) ■ NP ,^...|^, 

"^^■'t'''^rf"■■' 
^:(eV!?^llf'?■NP -'UP NP"',:/'.'^NE»-:.AN]^ V 'tip ■ 'Nk': 'U# 

NP • 190 Y Y 

(h) m 



m ? 



NP ; NP 



5.5 175- Y 

^ -19Q , 



NP . .175 NP' NP 



7 165' NP NP 



NP 



■Y^ 




NP 


Y-L 


NP , 


Y-rL 




(e) 


NP ; 


NP 


. ■■ '^^^ 


Y 






NP . 


Y-L 




(c) 


2.5 


Y-L 


(b) 





83 
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STATE TABLES (4) _ 




WYOMING 



HP * 180- Y 
' . 185 

NP 1^6 Y 
(a) • ' 175 NP 



if* . 



if 



Y 

it) 



IIP NP 



NP 



Y-S NP • Yx 



Yt (b) (b) , NP XtS . U) 

' - ■ / r;:^ t^ ; -(b) 



fg) 

NP 



Y (b) (b) Y-L NF 

(b) . " j ' 

Y NP " NP NP NP 
(grh) 



Y NP . NP 
(b,j) 



NP Y-L 



2 Y-L ■ • 

(b,c) (c) : 



NP- 



N 



I^P NP NP ■ Y-t 



71. 
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.^ffS '^^^^^^^^^^ NbrilES TO STATfe TABLES 



NP /' NQ / provis ibh . ''" ■ f 

-"^ //tfiihplied';by ^ Statute ^ ' . ■.• ^ 

. >?:i^rsed on judicial decl^^ i , - , ' ' 

■> ■-■■ ^v<^Sc^'"v'. ^ ■ .i^; •■ • ■ ■ 

■ Columni-'I'; ^ ^^i?'" - ^^ . .^z; '-"^^ ^ ..--^^ ' .y\i' '. ' 

■ aij;: -Pu 11'' timer w^^ - in.: kessiort,^^:" ''••^ 
; * ' i '' bVNo Statewide provision^ set' by lo^ 

. ■v^i*r>vC'.,,oHours,:^f actual * •.. • - 

■'■■-O; ■»^;.,i'dV',jDependent'v^ . , 

f - y^ boar'd-- mayxset 

. ''■:,;j3y regulation, ,.-',^^;v f . . 

. ' f / BiBlOW Qj^e 4r * * ^ 

J g. Aggrega«%hou;:3^^^'^^f^^^ a r ' 

a; iAPl^ife^ to iftstructipn provides by private tutor. 

■ ^■b. dt5:'lV:080 hours.,. ^ " ^ : -v ' ■> ^ ■ ■ • - . ■ 

; c. EacE^^ay attendance fa^^ distHct forfeits. 

,.■ \; .'■ 1/180 ■ Of ° per- pupil state aid. ' ^ . ■ 

d.. All days arid ^^^^ h^^ sessibn, / 

\ :■ f. As se^^' 'by'^^tate:'i^boardw-^/v: _.5^@Et' , " 

y g. AS s4^t by state board within presdribed l 

.... 'J 

- Column. 3 j ' \ ' vk-'r " ■ . J'' 

\ £^ a. Not applicabOLe. Codif ieid ^within b^sic requirements'.^^ /; . 
\ o; c. But court decisions appear to permit. , • r . 



- V 



d'. Exceptions made on- per pupil basis 
I V e. Definition excludes ins4:ruction by parent, guardiaii or 



person with 



custody^ of child. 



Tolumn 4:- ■ ' • ^l. ■ " ... 



a. Instruction must be provided by ^^^^^^ii!^,:^t^^^z • 



ERIC 



b. Subject to approval by local dist¥:|4|ii,,;^^ 

c. Instruction must be provided by per§j|ipphb has passed 
basic prbficiency tests, 

d . Pupil rau^t take Nationally stTahdac'di zejd achievement- 
tests, ' ■ , ' . ■■' ■■■ ■/ -r" »■ ■ 

e. Test scores must be filed with local district, 

f . Subject to ajopfcoval by state, board, / 

g. Instruction must be equivalent to that provided in ' 
pub,lic 'schools, 

h. Program must be appfoyed by "court of dompetant 
• Jurisdiction". • i' , ,° " / 
iw Tins triictdr and program subject to state approval, v ^ ^ 
j. Limited to ca|ie|^of • inablH^^ attend school arising 

out of physical condition. -v ^^^^^ ^^^^ " V ' 
. ■■ ' V ■ ■ .-'^ ■ . '., ." :^ V- v, 'V - . . > ' ■ 



v.. :.- ■'■ V 



.V 



NOTES T|0 STATE TABLES (2) ^ 



Column Sr;. yv , . \ ■ . ■ :: 

a. • Between specif iedl hour 9 of the day * 

b. Equivalent or substantiailyp^guiVal^rlt^ to • thoise 
established for tliei publiclichoicl^ i?£ v.. 

c. Locai boaird may relgufre^^^^a^^ 
•V - .'^chooav:i3\:in.;.sessi^r\*-.;-;^-., ; \ . ; :/ 

Column 6: ' '.■' .v ■ ■ .^''^^v- ' • ■ 

/' -a. ■■.•^Pull' tiirie" .^;-'' . • \ ■ l;'o-7s7,H 
b. Equivalent or •subst;antfaily/e^^^^^^ 
■ public- school^. ■ . ' 

- ■ _ V ' : ■ - ' ■-,:''-)\r'- :.: ■.. " ' " ■ ■ 

■Column' 7,:"" ; 

Y-L. Yes,' by local -authorities. 
^ ■ Y-S. Yes, by state: aiithbritieSv : -^'{i^ ^Tf^ -^^^^ 
: Y/'yes,;authority:'not^s#eci^eai^<''^^ 
a. <^ State, sets stapdardi i^ 



Column 8: ^ 'T^* :! 

\ r . Y-L*: Yes, by l(5cai;^a^J:h 
■'^ Y-S. Yes ,/ by state eiufeho 
T-L.> Yes/ through t 
TrS.- Yes L through °t 



:lti^s.v;-; , 
fcor0S:^i^^iri^fe<3Ka^ 



irbvi< 



idriti^;^: 
it-ies.'-' 



Column 9: 

. • NM. No 'mil|aage spec;iFi 

" V a. Walkfi^g distaridje. 

b. Distanp^ from 

. c . Distan 

d. Includes 

" ..■ ; ■ (private or 

V. e. biscrertlonary v^it 

" ■ f. May attend school iif 

g. Under specif ied age. 

h. Discretionary wit 
. i, Mil^^ge varieai/ 
,j. If "ho ftee fefanspprtati 



^.iclyschiMDK^^v'.:, 



St ;j^i^^aceht- distt ict or staite .. 



Column idi 



'^prqvsoed.- 




Y-L. . Approval granted by V Ipi^l authb^M 
Y-S. Approval. gr|fhtdd by; st^*^ auth^ir^ies* . . 

Y. Statute not) specif ic. as"^^ aporwtal .^lithorityy^^. 
" N . Statute does not prpyidje f pr^^^^ip^ ' : , " 
■ vX; ■ ■ : No ■ amptov^l \recpixr'e^ *^ ■'W^-s^ - / 

^'jdU A^s^^xenipted; if Wlternativ^^ provldeia;, 
b. Det^.^inatibn/ i^^ . » 

> " c V Child- n^s t r e^el ve - sp^ci al -4^cai 

d. VChild may he; prpvix3ed wi^ V 

e. Only if no spediap classes ^?a^^^abla, witlVin aistpic 



ERIC 



^6' 



'it ' 




-■ IF. ■ HOk&l'iiaSTRiteilO^lP^ . «OSt:-'THfi ^S^' 

k ■ • ^. ^-^ ■:~'^rf v5lM'GTHE:^^:op^ ; LAW? ' - ' ■: . ' 
* TNotf dbhat ail^^na^^fr'Si^ means that 

i home Instructioh' ia^^^f^ ■ 

copyrighted; EDUCA'^tbii^^C January 12> 19 




-,',-f- 



V': 



■ALABAMA ^ y'/;::--/ : ■ -"rV;-. '■^-''n' - 

Yea . The cartif icate^^^^ is "iasned ,'by the ;state 
superintendent of edujcation . . . . " . 'Ala. Code sec. 
16-28-5 (1975) . 



ALASKA ^ ■ J.-. ,. ' 

Yes. The tutot must be certified under state law. ' ^fe 
Alaska Stat. sec. 14:030.010 (b) (1) (B) (19'fi2) . "-^^yi^^^'' 



I^ERICAM. SAMOA . 
■No t applicabla . 



ARKANSAS 

Not applicable. 



4*A 




ARIZONA. . ■ V '..^ : . • 

A chil^may be "instructed at hoine by a person pass ihgf| 
thd readings grammar and mathematics prof icien'cy 
examination . . . in the subjects given in the common 
schools of this state . ..." Ariz. Rev. Stat. Ann. ' 
5^C. 15-802 (B) (1) (Supp. 1982) . . - ■ 



■^^'^■^ALipORNIA' 
. Yes. 



"The tutor ' or ■■Other per sonVshall^^^^ a v-al i^^, state 

credential foijjthe grade taught. 7 
Cal, Educ.' Code sec. 48224 (West 1978) v 



■;,i|,...''.- 



ERIC 



COLORADO 



Yes. ,The compulsory attendance law exempts chrl4reh who 
are instructed "at home by a^teaclier certified , . or ' 
under^'an established system of home 'study'^pproved by 



the /%tate board4" Colo.. Rev. 5tat . sec. 22-33-104 (2) (i) ' : 

bCONNECTICDT 
No provision. 



DELAWARE" 

No provision.^ 



DISTRICT OF COLUMBIA 
No- provision.. 



■/FLORiE^ ■ ^' " av:c^iv:- ^ ' ^-r- ■ , 

Yes. Home instrUctibh must be by a tutor meeiLijig st^iSfe^^^^^^^ 
;oriteria. Pla. Stat. Ann. sec. 232. 02 (4 ) (West 1977y4^^Sii 



GEJORGIA 

Not applicable. 



6 



GUAM ; ■ .. • 
No- provision.. 



^•HAWAii.^ :. ■■■^s^' ■ 'y ' J f ■ ■ ■ 
.'^Y^s. • Th4 child may be ,eicu~sed 



■is empldyed as astutor *. . • and 



_ „ _ , as approved by the; siIl 
Hawaii Rev .i|t|it^ rsec. 298-9 (2) (1976) . 




Yes. * All: School teachers are required to be'^^;&fefeMied > 
and no jekcept ion i s g i ven f o r teacher s .in hom#^;|P' 
^ in^ucli^bniprOgrams, - Idaho, Code sec. 33-120r^TO81). 



ILLINOIS . ' 
No >i^royision . 

INDIANA. 

No prov^ision. 



j[OWA 



•as 

I 



Yes . . The clii Id must receive "■eoui'vaien t ins true ti on bv 



* xxscvii 



(West Supp. -1983) . 



musks - . . . ■ ■ . M. 

Mot applicablei . , " r - 



KENTUCKY/ : 
Not applicable^. 



LOUISIANA 

No' provision^ 



MAINE • 

No provipioh. 

MARYLAND ^^ 
No prpvia-ion. 



MICHIGAN ' ' ' " . . '^S";;, 



No^pgov i si oh . . see Op«. AtVy Gen. ;No^ 5579r//Se»^. 
27, i9|9r-^, A not provide for his oV'her^^ 

child^s^iyeducation at home without having a certified , 

teachei^S'.. '-t . ' - ■ •■^"J-.V- ■ •^ • 

MINNESOTA'^. ^ ■ ' ' i-.. v ^ :,: 4: V^-^-v 

;Not applicable. ' . ■ . ■ j&i ■ 



MISSISSIPP'I ^ ^^- ^ y' ."'p.; . ■ 

No. _A parent 'or other person need only "furnish feo 'the 
sup^Vihtendenit; such evidence as may by him be deemed 
sa t isiactory jthat such chi Id wi ll iin f ac t/ race i ve 
.instruction .ih~ the l^om^ ^ad equate to-^ptoj^^fc^ such child 
with the basic skills required in the ^if^jid odE language 
arts and matihematics." Miss. Code Ann. ^i^c; 37-13^97 , 
(Supp. 1982^1. • T^te 



MISSOURI ■ :? 

No provisvibn. 



MONTANA 



xxmii 



(Mq provision. 



NEBRASKA 

Not applicable. 



NEVADA 

No provision. 
HEW HAMPSHIRE 



NEW HAMPSHIRE- v ., • . '^.A^.f ' 

•Not . applicable. , . . . - , ' ; .-^^^t 

0 



' ■ ' NEW^^^^^^SEY ■ ■'Mfy^': ■ ■ • . ■ "V: : ' 

. :-ri)iQ pt o V i s i on . ' . • * • . . ■ , : . 

No'i^^^verr ■instruction may givefri only by a compet^t * 
'- teacher.^ 'Ni^. Bd^ilfc^ Lawfsec. 3204.2 (McKinney l981f). 



NOIfTH CAHQfepA ^ 

Nl^t^-ap^licable"^. I . . ■ > 



.01. . .. , . 



'NORTH DAKbTAl 



■.-.•■''A'! 



No ./ However,, yie chilt^ must he t^lbght "^by a person k v 
' qu^l|fied instruction is ■ 

^. reqiiired . " H^Hio Rev. Code Ann. sec . 3321. 04 (A) (2) . (Page 



.Jmm'^'^^ 



•« .•-J4*.-V-.J ' • • ■ . ' t^. . •• / 



ij .i^^^l^?^ P"P6J^li^:.<I'^3lif ifi^^v tutors.;;ra^sfc' be- approved 



by 6ha dia^yrlct . super intehdent of achoo^^ Pa. Stat. 
Ann. tit, 24, aac. 13-1327 (Purdin Supp. 1983) / 

PUERTO RICO - 

No proviaion. ; ^ 



RHODE ISLAND ' 
'No ptbviaioh. 



SOUTH CAROLINA 
No prpvision, 



. •■ ■■ ■ . . .. > ■ , ' ■ . , ■ ^ ■ ,'■ . ■ ■ 

SOOTH DAKOTA ' . ■ 

No. ?lridividuals [in alternative home inatruction] . 
ahall riot be required to be certified." S.D. Codified 
Lawa Ann. se.c. 13.-27-3 (1982); 



TENNESSEE 

Not applicable. ^ 



TEXAS./.., v^^.^.-/- 



Not applicable. 



UTAH . W ^ , 
N^ proviaibh} 



VERMONT v; •V.;:;^:f«t,: 

No^ proviaion. • ■ 



Implied. '^ JThe Chi 1^^^^ taught 'by a "tutor . v . of 

qualif icaitiona prescribed by the Board' of Education and 
approved. bya the division auperintendent." Va. Codesaeci 
22.1-254 (iS^O).^ rn Gr itrq v. Commonweal th « 237 S.E.2d ■ 
799 (1982) , home inatruction by an .unapproved tutor did 
not qualify a$ an iexemption to the compul,:^ory education 

■law. ■ ■■: • ■ ■ ■ . V;:/.- . ■ '/-' ■ ' , ■,■ ■• 

•. ■■■■ ■ \ ■ , 

VIRGIN jlSLANDS :: * ' : " iv' 

■No provision.- ■ " / , " ■ : ,; . .■ ' : r 



« 



WASHINGTON , 



Not appllcabla. 

... ' ■ ■ , J •'. " . , ■ ' ' 

, . ' ■ ' " ■ '■' , ■ .\ . ' . . ' 

WEST vrRQiNiA . . :\ " ^^^^^^^ ■Z^:, , v.^^^ 

Mo. However, home inetructlon must be given by people 
who are qualified to give "instruction in ^ubjec'ts 
required to be taught in the free elementaify'^achbola of 
the State." W. VarCpde sec. 18-8-1 (Supp. 1983) . 




